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THE STATE OF OHI O
COUNTY OF CUYAHOGA.
| N THE COURT OF COVMON PLEAS
CIVIL D VISION
M CHAEL J. SKI NDELL,
Plaintiff,

-V- Case No. CV-855961
C A: 103976

SS: STUART FRI EDVAN, J.

MARY LQOUI SE MADI GAN, ET AL.,
Def endant s.

TRANSCRI PT OF PROCEEDI NGS

BE | T REMEMBERED, that at the Septenber
A.D. 2015 termof said Court, to-wt,
commenci ng on Monday, Decenber 21, 2015, this
cause canme on to be heard before the Honorabl e
Stuart Friedman, in Courtroom No. 19-B, Courts
Tower, Justice Center, Ceveland, OChio, upon

the pleadings filed heretofore.
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MONDAY AFTERNOON SESSI ON, DECEMBER 21, 2015
THE COURT: W have before

the Court at this tine civil action nunber
855961 which is M chael Skindell versus Mary
Loui se Madigan, et al. Before we proceed any
further |1've been asked by the court reporter
if all counsel would give their nanmes. Spell
the |l ast names for the court reporter for the

record. On behalf of plaintiff.

MR KORAN: Sean Kor an,
SS-E-A-N K-OR AN
MR CAHI LL: Robert Cahil |,

CA-HI-L-L. Counsel for city of Lakewood and
all the Lakewood defendants.

MR. BUTLER: Li kew se for the
sane parties, Kevin Butler, B-UT-L-E-R

THE COURT: W had sone
prelimnary discussions in chanbers concerning
one issue which is am| going to hear this.
W all are aware that there is, and has for
sonme seven nonths, been pending an action in
this court, No. 846212 in which the plaintiff
| believe is Edward G aham

The defendants, they are all
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different fromthe parties here although it
concerns the sane underlying dispute that is
the proposal by the Cleveland Cinic to, wth
regard to the existing Lakewood Hospital.

The di scussi on we had concer ned
whet her this case should be consolidated with
that one. A proposal was nade by the
defendants. Plaintiff apparently is objecting
to that.

| have had sone prelimnary
di scussions on that point with Judge
O Donnel |, and our agreenent essentially was
I f there was no objection to that, that he
woul d be glad to take the hearing today, and
I f there was an objection, | would keep the
case, so there being an objection fromthe
plaintiff apparently, | will hear this.

It's al so been brought to ny
attention that there is, I don't knowif it's
been filed or proposed to be filed by the
def endants, a notion to consolidate. | would
suggest no flash and there was a flash that
went of f.

MR, CAHI LL: Your Honor, it

has been filed already.
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THE COURT: Motion to
consolidate this hearing with a hearing on the
final order, permanent injunction in this
case. Shall we discuss that first?

MR CAHI LL: Sure, Your
Honor. It's anticipated tonight that there
wll be a third reading of Ordinance 49-15
whi ch enabl es the mayor of the City of
Lakewood to sign an agreenent that allows the
city to enter into contracts wwth C evel and
Cinic Foundation and the Lakewood Hospit al
Associ ation by which Lakewood Hospital would
be wound down.

Efforts will be nmade to construct a
new famly health center across the street
from Lakewood Hospital. A new energency room
W Il be constructed as part of that facility.

Lakewood Hospital Association which
Is not a party to this litigation but which is
an extraordinarily interested third party is
bl eedi ng noney as | understand it at a rate of
about 40 sone thousand dollars a day right now
shoul d there be any delay in the ultimte
finality of whatever city council wll do,

whet her it's to approve the |egislation
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pendi ng before it tonight or to not approve
the | egislation.

THE COURT: Wy don't you
wait just a nonent. There is no standing room
in this court.

You may conti nue.

VR, CAHI LL: Your Honor, as a
poi nt of order we have two of our witnesses in
the courtroomright now. Should they be
excused?

THE COURT: Absol ut el y.
Anyone who may be a witness for either side
shoul d | eave the courtroomat this tine.

VR. CAHI LL: As | was sayi ng,
Lakewood Hospital Association is bleeding to
t he tune of about $40,000 a day. The city of
Lakewood, Cl eveland Cinic are aware from
representati ons goi ng back nonths now that a
bankruptcy filing could be immnent if a deal
cannot be reached tinely, and the w ndi ng down
of Lakewood Hospital can begin to stop that
bl eedi ng.

Should there be any delay in finality
of a decision on plaintiff's challenge, there

is a very real threat that Lakewood Hospit al
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Association wll in fact file for bankruptcy
likely killing this deal inits entirety, and
I nstead of a brand new facility, nedical
facility wwth an enmergency room the city of
Lakewood is facing an enpty shell, a building
at which nothing is happening and no funds to
do anything with it.

So for that, principally for that
reason, it is incunbent that we have a final
deci si on one way or the other today about
whet her the Ordi nance 49-15 is invalid and
whet her as plaintiffs seek in what | believe
I s a remedy whet her any ot her ordinance
concerning the sanme thing could be put forward
by city council.

Effectively the plaintiffs here are
asking to handcuff city council and their
| egi sl ative prerogative to take any action
concerni ng Lakewood Hospital. It's all the
nore egregious in light of the fact for the
| ast el even nonths city council has been
engagi ng in public neetings at which they
heard public comrent.

They conduct ed del i berati ons anong

t hensel ves. Several nonths ago they
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aut hori zed the | aw director through a
resolution to enter into negotiations with the
Cl evel and dinic and Lakewood Hospit al
Association. At the culmnation of those
negoti ations, what the | aw director believed
was a wor kabl e docunent, city council put it
up for the public for their reading. They
took public coment. That was on Decenber

7t h.

Decenber 14th they had about three
and a half hours worth of public comment and
del i berations. They anticipate a third of
t hose neetings will happen tonight. This has
been an el even-nonth process. It should
concl ude one way or the other today.

Thank you, judge.

THE COURT: Thank you. M.
Kor an.

MR. KORAN: Thank you, Your
Honor. | think this notion only goes to show

what the entire crux of our case is, is that

t he decision has already been nade. |If there
was a chance that this decision was not going
to be nade to cl ose Lakewood Hospital tonight,

there would be no reason for there to be an
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| ssue of even a short del ay.

|f this case -- if this hearing is
consolidated wwth the trial of this matter, it
wll greatly prejudice the plaintiff. You'l
have no opportunity to conduct discovery. No
opportunity to bring forth necessary
wi tnesses. | believe two of the defendants
are here today.

Qobvi ously the subject of our case is
what was di scussed in these executive
sessi ons, whether there were deliberations
that led to the agreenent that was announced
on Decenber 7th, and if so, were they
appropriate in executive session. W have
reason to believe they were not, but we cannot
know that for sure until we depose or take the
testinony fromthe people that were in these
executives sessions.

We have not had the opportunity to do
that if this is consolidated and everything
has to happen today. W are certainly fine
w th expediting discovery in this matter,
expediting decision in this matter, but this
has been pending as they said for el even

nont hs. | don't understand what the rush is
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that this has to be done today or how anot her
nonth or so would, that would push them over
t he edge.

Thi s has been ongoing for a |long
time. It doesn't need to be done today.

THE COURT: Thank you. Let
me ask M. Cahill, if | were to deny the
I njunction today, what happens i mmedi atel y?
The hospital is operating today, correct?

MR, CAHI LL: That is correct.

THE COURT: There are
patients there, both inpatient and outpatient.

VR, CAHI LL: Correct.

THE COURT: | f the
I njunction were denied, would the hospital be
cl osed down tonorrow norning or would the
process for closing it down begin in order to
have, let's say, an orderly process?

MR, CAHI LL: The process for
w ndi ng down will begin, and there will be an
orderly process by which inpatient care w |
be what will be nost quickly wound down.
There will continue to be other services
provi ded at the hospital while the new

facility is built including an emergency room
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but it's the inpatient services that are
causi ng the nost henorrhagi ng.

Currently of those patients treating
at Lakewood Hospital, only six percent are
| npatient. 94 percent are outpatient, so you
have a di sproportionate amount of facilities
for a very small sliver of those being treated
at the hospital.

THE COURT: Ckay. It was
just a question that occurred to ne. | know
t hat counsel would | ove to present opening
statenents, but we have a |imted anmount of
time. | read the nmassive anount of materi al
that was presented to ne, so | suggest that we
di spense with opening statenents and nove
directly to witnesses both sides say they have
to present.

M. Koran, | believe since it's your
notion --

MR. KORAN: W have two
rebuttal wtnesses to the extent that their
argunent is this was deliberated in public
session so | don't knowif it's sonething we
need to do to call themimediately. | am

happy to question the two defendants that are
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present. | don't knowif M. Cahill wll
prefer to elicit their testinony first and |
cross-examne themor | go first on direct.

THE COURT: M. Cahill.

MR. CAHI LL: Plaintiffs have
t he burden of production here. They
ultimately have the burden of proof obviously.
Under the open neetings law, there tends to be
a shifting on whether the violation occurred
but plaintiffs do have the burden of
production. |f they can make a show ng of an
open neeting to which -- an open neeting in
which it then went into an executive session
at which they believe deliberations were nade,
t hey can nake that show ng.

Then the burden shifts to us to show
we went in executive session for a proper
pur pose, but they do have that initial burden
of proof and production so | think it's
I ncunbent upon plaintiffs to make their case,
and if they can't, then | think we should be
entitled to a verdict.

MR KORAN: M. Cahill, wll
you not stipulate there have been at | east

el even executive sessions since Septenber 8th
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t hrough the present in which city council
recessed into executive session to discuss the
general conversation regarding the LO?

MR BUTLER: Par don us, Your
Honor .

MR CAHI LL: Your Honor,
that's one portion of what plaintiff's burden
Is. They are seeking a prelimnary injunction
so they have to show that there is a
substantial |ikelihood of success on the
nmerits, and that goes to violations of which
t hey' re speaki ng about. They also have to
show irreparable injury which they can only --
they are presuned to have an irreparable
injury but only if they have already
est abl i shed the viol ati on.

They al so have to show there won't be
harmto third parties. WIlIl, as we already
di scussed, there is significant risk of harm
to third parties. They also have to show
there won't be harmto the public generally,
and there is a grave risk of harmto the city
of Lakewood if this deal craters because of a
delay. We're left with a possibly enpty shell

of a building at which no health care is being
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BY MR

Q

record?
A.

Q

provi ded instead of a new facility at which
out patient care and energency services are
bei ng provided, so plaintiffs even on the
record's portion on their notion, they still
have a full burden here.

THE COURT: Correct. You

may present your first wtness.

MR. KORAN: Al right. 1'd
like to call Dean Dilzell please.
THE COURT: kay. Raise

your right hand.
THE PLAINTIFF, to maintain the issues on his
part to be maintained, called as a w tness,
DEAN DI LZELL, who, being first duly sworn, was
exam ned and testified as foll ows:

THE COURT: Very good. Take
a seat here pl ease.

DI RECT EXAM NATI ON OF DEAN DI LZELL

KORAN:

Wul d you pl ease state your nane for the

My nane is Dean Dilzell, DI-L-Z-E-L-L.
M. Dilzell, where do you live?
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A. | live at 1276 French Avenue in Lakewood,
Chi o.
Q Thank you very nmuch. And M. Dlzell, over

t he past el even nonths, have you been regularly
attendi ng the Lakewood city council's neetings?

A. | have.

Q And are you famliar wth the ongoing letter
of intent and the recently announced agreenent to
cl ose Lakewood Hospital ?

A Yes, | am

Q Thank you. Were you in attendance at the
Septenber 8, 2015 commttee of the whole neeting?
A. | attended many of them | don't know if |
can speak to that one directly. 1'Il have to check
nmy schedule to see what was di scussed that day.

Q If | were to tell you that from Septenber

t hrough the present there have been el even executive
sessions called to discuss the general conversation
about Lakewood Hospital, does that nunber sound

correct to you?

A. It sounds appropri ate.
VR, CAHI LL: hj ect i on.
Leadi ng.
THE COURT: It is |eading

but I will allowit at this point.
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Q Wul d you say you were in attendance at the
majority of those neetings?

A. Absol ut el y.

Q At the majority of those neetings, the whole
neetings, did they recess into executive session?

A They di d.

Q Was there any public discussion of the
Lakewood Hospital agreenent at those neetings?

A. None what soever.

Q Thank you very nmuch. 1In any of the public
neetings of city council that were open to the
public, did you hear any deliberations regarding the
agreenent that was announced on Decenber 10th to

cl ose Lakewood Hospital ?

A Del i berations, | wouldn't call it that.

Q Can you descri be what sort of discussion anpong
council you did hear at those neetings?

A. It was generally speaking to the audi ence

about what was bei ng done.

Q And what was bei ng done?
A The details of the LO.
Q And do you renenber specifically what
neeti ngs”?
THE COURT: Wul d you -- you
said LA ?
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THE W TNESS: Which is the
| etter of intent.

THE COURT: Thank you.
Q Do you know what neetings city counci
di scussed the letter of intent?
A Are we talking council on the whole or the
city council neetings?
Q Any neeting that you can renenber where city
council actually shared information with the public
and del i berated about the letter of intent or an
agreenent to cl ose Lakewood Hospital.
A. They shared the details of what they woul d
like to do, but as far as a discussion with the
publ i ¢ about options, that never happened.
Q And do you renenber when the neetings occurred
where they wanted to share what they wanted to do?
A. They were generally community neetings where a
presentation was done to tell us what was going to
happen with respect to the agreenent between LHA and
the develand dinic.
Q Were you in attendance at the Decenber 7th
city council neeting?
A | was.
Q Was that when the first reading was hel d of

t he agreenent that was recently announced?
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A That is correct.
Q Prior to that neeting, had you heard any
di scussi on about an agreenent havi ng been reached or
the terns of such an agreenent?
A No.
MR KORAN: | have no
further questions.
THE COURT: Thank you.
M. Cahill.
MR, CAHI LL: Thank you, Your
Honor .
CRCSS- EXAM NATI ON OF DEAN DI LZELL
BY MR CAHILL:
Q Good afternoon, M. Dilzell. M nane is Rob
Cahill. | represent the city defendants in this
suit. At the neetings you attended, at the city
counci | neetings you attended, that took place after
the conmttee in a whole. At those city council
meetings, the public was given an opportunity to nmake
coment to city council concerning potential closure
of Lakewood Hospital, correct?
A W were allowed to comment, correct.
Q And city council nenbers made statenents to

the public at those neetings, correct?
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A
Q

Correct.

And city council nenbers nade statenents to

one anot her at those council neetings, correct?

A

| suspect they did, yes.

MR CAHI LL: Thank you. |
have no further questi ons.

THE COURT: Any redirect?

VR,  KORAN: No, Your Honor.

THE COURT: Ckay. You may

step dowmn, M. Dl zell.

MR. KORAN: Next w tness
wll be Dr. Terry Kilroy.

THE COURT: Pl ease rai se
your right hand.
THE PLAINTIFF, to further maintain the issues
on his part to be nmaintained, called as a
W t ness, TERENCE Kl LROY, M D., who, being
first duly sworn, was exam ned and testified
as follows:

THE COURT: Very good. Have

a seat please.
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DI RECT EXAM NATI ON OF TERENCE KI LROY, M D.
BY MR KORAN:

Q Can you pl ease state your nane for the record?
A. Dr. Terence Kilroy.

Q And where did you reside, Dr. Kilroy?

A. I Iive at 15431 Edgewater Drive, Lakewood,

Onhi o.

Q And what is your occupation?

A "' ma physician.

Q What sort of physician?

A ['"'ma pulnonary critical care specialist.

Q Can you descri be your education and background

for the Court?

A. went to St. Edward H gh School. Went to Notre
Dane University. Wnt to University of G ncinnati
for medical school. D d ny residency in G ncinnati
and Cl eveland, and did a rotating internship in

fam |y nedi ci ne.

Did a full internal nedicine training. D d a
fellowship in pul nonary care at Case then | went into
practice in 1985 in Lakewood.

Q So how | ong have you been practicing as a
physi ci an?
A Si nce 1985.

Q And all those years in Lakewood?
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Yes.
And do you work in the Lakewood Hospital ?

Yes.

o > O >

Ckay. Thank you. Take a step back from your
nmedi cal background, and just as being a citizen of
Lakewood, are you generally aware of the ongoi ng
negoti ations for the past eleven nonths with regard
to the future of Lakewood Hospital ?

A. | know they're happening. |I'mnot privy to

what is actually being negoti at ed.

Q And are you a regular attendee at city counci
neeti ngs?

A. Yes.

Q Both the regular neetings as well as the whole
neeti ngs?

A. | tried to attend every one of the neetings

since February and every one of the city council

si nce then.

Q Can you descri be how the commttee of the
whol e neetings go with regard to di scussion of the
Lakewood Hospital ?

A. In February the first neetings began and we
were able to ask questions, and since all of them
have gone into executive sessions where there are no

questions, we have no idea what's going on.
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Q So it's fair to say the conmmttee of the whole
neeti ngs there has been no open deliberation or

di scussion regarding the future of Lakewood Hospital ?
A. Not since February, right.

Q What about the regularly scheduled city
counci | neetings?

A. The regular city council neetings, there has
actual ly been no give and take. Essentially what
happens is for the first neeting essentially anyone
who wanted to speak could get up and address the city
council. After that they put up a sign in sheet and
limted our tine to five m nutes.

Essentially we woul d get up and nake a
statenent. The city council people would make their
statenent but would not allow us to respond to
anything that the city council said.

Q Was there any deliberation anong city counci
menbers, not just sinply responding to a community
coment regarding the future of Lakewood Hospital at

t he neetings?

A No.

Q Thank you, Dr. Kilroy. Are you aware that on
Decenber 7th a press conference was hel d announci ng a
deal had been reached to cl ose the Lakewood Hospital ?

A | was aware there was a press conference, yes.
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Q Prior to that press conference had there been
any deliberation at any conmunity of the whole or
open city council neeting that you attended regarding
t hat agreenent?

A No.

Q Have you had a chance to review the draft

agreenment that's currently under reading by city

counci | ?
A Yes.
Q |'"'mgoing to have this presented as Exhibit 1

Dr. Kilroy, is this a true and accurate copy?
THE COURT: Has that been
mar ked yet?
MR KORAN: | ask you to
mark this as Exhibit 1.
(Thereupon, Plaintiff's Exhibit 1 was marked
for the purpose of identification.)
Q Dr. Kilroy, do you believe this is a true and
accurate copy of the agreenent that's been shared by
the city of Lakewood as being the one currently under
readi ng by city council regarding the closure of
Lakewood Hospital ?
A Yes.
Q |'"'mgoing to direct your attention to page 6

of the agreenent, specifically Article 3.1.
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A. Ckay.
Q Can you please read Article 3.1 for the Court?
A. "The parties acknowl edge and agree that

follow ng the execution of this master agreenent, LHA
will direct the dinic to take imediate steps on its
behal f to cease inpatient hospital operations and
w nd- down ot her operations in conpliance with al
| egal requirenents subject to Section 3.1, Subsection
B. In consideration of the Cinic's commtnents to
the new foundation reflected in this nmaster agreenent
and the significant assunption of risk by the dinic
as nore fully described in Section 3.3(b), the manner
and timng of the w nd-down of the hospital
operations shall be determned by the dinic and the
di ssolution of LHA shall be determ ned in accordance
with LHA's Code of Regul ati ons, as anmended.

"Patient safety, quality and experience wl|l
be the primary gui ding principles throughout the
w nd-down of the hospital's operation and the
di ssolution of LHA. Oher guiding principles for the
w nd-down will include, Section (i), treating al
hospital caregivers with dignity and respect during
the transition. Double (ii), striving to maintain
positive comunity support during the process,

particularly with the hospital's residential and
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comercial neighbors. Triple (iii), being sensitive
to the needs of private practice physicians who serve
the hospital's patients, and (iv), establishing a
communi cation plan to i nform stockhol ders of
I nportant issues and events related to the
w nd- down. "
THE COURT: That was
st akehol ders, not stockhol ders.
THE W TNESS: Correct. Inform
st akehol ders of inportant issues and events.
THE COURT: | want ed
everybody to be aware |I'mactually able to
read this. There is a big difference between

st ockhol ders and st akehol ders.

MR. KORAN: Absol utely.
Q Can you read Section B as well?
A. "(B). In recognition of the need for

uni nterrupted energency departnent care in Lakewood,
not w thstanding the cessation of inpatient hospital
operati ons and w nd-down of other hospital

operations, LHA will continue to operate an energency
departnent including an energency room and rel ated
ancillary services at the hospital on a 24/7/365
basis until the opening of the energency depart nent

at the FHC as described in Section 2.4. Further, LHA
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currently contenplates continuing to provide a
limted set of outpatient services at the hospital
follow ng the cessation of inpatient hospital
operations, including diabetes care services,
congestive heart failure and certain cardio pul nonary
services."
Q Thank you. As a practicing physician in the
Lakewood Hospital, are you aware of what this
wi nd-down plan is going to ook Iike going forward if
this agreenent is opted?
A. No. | have not seen the plans.
Q (kay. Based on your reading of this
agreenent, if these inpatient operations, inpatient
care and the specialties are renoved i medi ately and
this w nd-down begins, howis that going to affect
t he standard of care available for the citizens of
Lakewood?
A. It is essentially --

MR, CAHI LL: (bj ection, Your

Honor . This is irrel evant.

MR. KORAN: This goes to

I rreparabl e harm Your Honor.
THE COURT: "1l allowit.
THE W TNESS: Essentially by

I mredi ately closing the hospital, first of
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Q

all, we're entering the flu season which for
us i s the busiest season of the year. Al
hospitals maxi m ze their senses in essentially
Decenber, January and February at which tine
we're hard pressed to find beds for people to
go.

| f we close Lakewood right now,
particularly at this tine at the initiation of
the flu season, we're going to have peopl e
stacked all over the city in places w thout
havi ng beds to be placed in. The other thing
IS without an adequate energency room neaning
one attached to a hospital where we can deal
with high grade illnesses such as strokes and
heart attacks and septic shock, people are
going to die while being transported to other
pl aces.

So even though Section B of 3.1 contenpl ates

an energency roomrenai ni ng open 24/7/ 365, that's not

going to be a real energency room |[Is that what your

testinony is?

MR. CAHI LL: (bj ecti on,
| eadi ng.
THE COURT: Sust ail ned.

Can you describe the difference between an
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energency room contenpl ated by this agreenent that
will remain as opposed to an energency roomw th a
full-service hospital ?

A. An energency room attached to a full-service
hospital can essentially handle critical illness or
at | east stabilize because they have ancillary
support such as people |ike nme, surgeons, etcetera.
A free standing ER doesn't have any of that so at
nost an ER person can do is attenpt to stabilize the
patient.

Certain diseases are not easily stabilized
and, therefore, the patients die. The other problem
Is delay in treatnent for many things |ike strokes,
septi c shock, pneunonia, heart attacks. Even a ten
or fifteen m nute delay can have significant outcones
for the patient as far as nortality and norbidity.

Q So, for exanple, if soneone had a heart attack
and went to Lakewood Hospital energency room for

care, currently what would their prognosis be versus
after the service lines are noved away?

A. W are tal king basically tine onset of first
synptomto onset of opening the arteries as the key
prognostic procedure. For the patient right now if
you have a heart attack and cone to a free-standing

ER that does not have a cath |lab, essentially we talk
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about door to balloon tinme of 45 mnutes. Well, if
there is no balloon tine available at that energency
room essentially what has to happen is it will take
them about a half hour to 45 mnutes to eval uate you.
It wll take about another half hour to an hour to
get an anbul ance to nove you to another facility.

Beyond Lakewood the nearest one woul d be about
20 mnutes away at Fairview if they have an open cath
| ab, so essentially you have already bl own your 45
mnute optinmal tine to open in the ER by the tine you
even have left the ER at Lakewood.

| would think that that kind of format is not
good for a patient. | nean | nyself have a stent
courtesy of Lakewood Hospital. | had an M while |
was doi ng rounds. Wl ked down to the energency room
Suggested to the ER guy | was having a heart attack.

He confirmed that with an EKG and in about 30
seconds | was in the cath |ab and had ny artery
opened in 30 mnutes. Subsequently ny heart is
normal because | didn't | ose any nuscle mass from not
getting a stent on tinme. QOher people have not been
that lucky if they didn't get taken care of that
qui ckly.

MR. KORAN: Thank you very

much, Dr. Kilroy. No nore questions.
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THE COURT: M. Cahill.
MR CAHI LL: Thank you.
CRCSS- EXAM NATI ON OF TERENCE Kl LROY, M D.

BY MR CAHI LL:
Q Good afternoon, Dr. Kilroy. M nane is Rob
Cahill. | represent Lakewood Hospital. Over the
| ast el even nonths there have been nmany city council
nmeetings at which city council received public
coment concerning the future of health care in

Lakewood and potential closure of Lakewood Hospital,

correct?

A. There have been many statenents by citizens,
correct.

Q Recei ved by city council nenbers, correct?

A. By the clerk.

Q And by the city council nenbers sitting there

I n attendance, correct?

A. They heard it.

Q And those city council nenbers over the | ast
el even nonths al so nade statenents to the public
generally that the public heard, correct?

A. They nmade statenents, yes.

Q And those city council nenbers al so nade

stat enments anong one anot her during those public
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neeti ngs, correct?

A. | don't renenber them disagreeing with each

ot her on anyt hi ng.

Q | didn't ask if you they disagreed. | asked
you if they nmade statenents one to the other during
the public neetings over the | ast el even nonths.

A. They nmade general statenents to everybody in
the room | don't think they sorted out each other
that specifically.

Q You nentioned that on Septenber 21, 2015 you
attended a neeting at which a presentation was nade

by LHA concerning its finances, correct?

A Probably. | don't recall
Q | thought that was your testinony.
A. My testinony is | have been in virtually every

one of the neetings but | don't renenber that
specific one that day since it was three nonths ago.
Q Do you renenber the subject of a neeting at
whi ch LHA nade a presentation to both the public and

city council at which they discussed their finances?

A. Yes. At the city council neetings, yes.
Q Were you at the Decenber 7th city counci
meeti ng?

A Yes.

Q At that neeting Ordinance 49-15 was read for
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the first time, correct?

A. The highlights of the thing was read on the
7th. The actual full naster agreenent was not
avai | abl e.

Q Ckay. | didn't ask you about the master
agreenent. | asked you about Ordi nance 49-15. At

t he Decenber 7th, 2015 neeting O di nance 49-15 was
read for the first tinme, correct?

A Correct.

Q And to that ordinance was a |ist of

hi ghlighted terns of a proposed master agreenent that

was not yet finalized, correct?

A. Al it said was highlights of the naster
agreenment. | don't knowif it was finalized or not.
Q Fair enough. Al that was in front of counci

at that neeting was those highlights, correct?

A Correct.

Q At that neeting on Decenber 7th, the public
had an ability to comment on the proposed | egislation
and on those key terns set forth in the naster
agreenent, correct?

A. Well, the way they're running the city council
neetings is there is a sign up list, and you have to
sign up on that |list to speak before the neeting

begi ns, and so what happens is once the city council
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starts reading this stuff, the speakers's list is

al ready there, and so other people who have
statenents that they may |i ke based on what the city
council said are incapable of getting up to speak at
t hat point.

Q Those people who sign into the sign-in sheet
are able to make coments to city council, correct?
A. They can nmake -- basically comments to city
council without -- essentially they conme to the
neeting prepared to nmake that speech. They can't
make anyt hi ng, you know, extenporaneously because the
sign-up list is collected before the neeting starts.
Q Whet her it's extenporaneous or prepared, those

peopl e who sign in on that sign-in sheet are able to

make comments to city council, correct?

A. Correct. No one else in the audi ence can but
t hey can.

Q And at the Decenber 7th neeting city counci

menbers nmade statenents to those in attendance at the
meeti ng concerning Ordinance 49-15 and the key

hi ghl i ghts of the proposed nmaster agreenent, correct?
A. They had prepared statenents, yes.

Q And city council nmenbers were speaking wth
one anot her during that neeting concerning their

prepared statenents and terns of O dinance 49-15 and
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the terns of --

THE COURT: Excuse ne. |If
you're going to stay in here, stay. |If you're
going to |l eave, leave. | don't appreciate you

com ng and going in the mddle of ny trying to
concentrate on what's being said, so you're
seated and now you stay seat ed.

A SPECTATOR: | do have to
| eave though in 15 m nutes.

THE COURT: Leave when there
IS no testinony going on. It's quite

di stracti ng.

M. Cahill, you may resune.
MR CAHI LL: Thank you, Your
Honor .
BY MR CAHI LL:
Q On Decenber 7th -- |I'Il restart the question.

On Decenber 7th city council nenbers nade statenents
generally that both the public and their coll eagues

heard, correct?

A. Yes. Um hum

Q Was a vote taken on Ordi nance 49-15 on
Decenber 7th?

A. | don't recall that happening.

Q Well, in fact no vote was taken on O di nance
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49-15 on Decenber 7th, correct?

A. | don't recall it happening.

Q Were you at the city council neeting on
Decenber 14, 20157

A Yes.

Q And at the Decenber 14th city council neeting,

Ordi nance 49-15 was read for a second tinme, correct?
A Yes.

Q And by this tinme by Decenber 14th, the master
agreenent had taken a form of an agreenent as opposed
to highlighted terns, and that naster agreenent was
appended to the ordinance, correct?

A. Yes.

Q At that neeting, well, that neeting lasted in
excess of three and a half hours, didn't it? Can |

have a verbal response pl ease?

A Yes.

Q And that was a special neeting of city
council, correct?

A. Yes.

Q The only issue on that docket was O di nance

49-15 and the proposed naster agreenent, correct?
A Yes.
Q No ot her business of council occurred during

t hat neeting, correct?
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A Yes.

Q At that neeting city council heard roughly
three and a half hours of public coment on O di nance
49-15 and the proposed nmaster agreenent, correct?

A Yes.

Q Cty council nenbers during the neeting on
Decenber 14th nmade statenents to the public
concerni ng Ordi nance 49-15 and the proposed naster
agreenent, correct?

A. VWll, we weren't able to respond to anythi ng
that they said, but yes, they did say -- they did
sort of pontificate.

Q They nade statenents to you whether you could

respond or not, correct?

A. They nade statenents, and we clearly could not
respond.
Q Cty council nenbers at the Decenber 14, 2015

neeting al so nade statenents to one anot her
concerni ng Ordi nance 49-15 and the proposed naster
agreenent, correct?

A. | don't renenber themresponding to questions
to each other. | just renenber general statenents
made to the public and to the other people in the
room whi ch i ncluded their coll eagues.

Q So every statenent nmade by one of the counci
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nmenbers at the Decenber 14th neeting was not only

heard by the public, it was heard by all of his or

her col | eagues on city council, correct?
A. Yes.
Q No vote was taken to approve Ordi nance 49-15

or the master agreenent at the Decenber 14, 2015

neeting of city council, correct?
A. | don't recall that being done.
Q Currently the proposed master agreenent that

you read that's been marked Plaintiff's Exhibit 1
during your direct exam nation by plaintiff's counsel

has no effect, correct?

A "' msorry?

Q That has no effect?

A. It has not been voted on yet.

Q It is not a binding contract at the nonent,
correct?

A. That is ny understandi ng.

Q It's sinply a piece of paper at the nonent.
A. If that's what you say it is, sure.

Q Do you understand that there will be anot her

city council neeting tonight at 7:307?

A Yes.

Q And is it your understanding that a third
readi ng of Ordi nance Nunber 49-15 will be nmade
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toni ght ?
A Yes.
Q Do you anticipate that city council will once

again hear fromthe public concerning the public's
reaction to Ordinance 49-15 and the proposed naster

agr eenent ?

A They will hear us but | think it's irrel evant.
Q But they will hear you, correct?

A. Yes.

Q And do you anticipate that city council wl]l

| i kew se make statenents to the public and each ot her
concerni ng Ordi nance 49-15 and the proposed naster
agr eenent ?

A. | don't know that. They all nade a statenent
| ast week. |'mnot sure there will be anything new
for themto say.

Q Thus far to date city council has not voted
whet her to approve or not to approve Ordi nance 49-15
and the proposed nmaster agreenent, correct?

A. At the last city council neeting, ny
understanding is all of them nade a statenent that
they were voting for it so they have not nmade an
official vote but they already nmade their m nds up.
Q Have they voted in public?

A. No.
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Q And because they haven't voted in public as we
di scussed before, the naster agreenment proposed in
this ordinance currently has no effect, correct?

A. The | awers have to tell nme that. | assune.

Q You di scussed with your counsel the threat of
the immnent flu season. Doctor, currently what

percentage of the beds are being used, if possible?

A. Are you tal king about |icensed beds or staffed
beds?

Q Ei t her.

A. O the staffed beds probably about 50 percent.
Q And how about the |icensed beds?

A. Probably a lot |less than that.

Q What woul d that nunber be?

A " m not sure.

Q Is it fair to say that of all patients that

Lakewood Hospital currently sees, only six percent
seek inpatient care?

A. It depends on what you nean by inpatient and
outpatient care. So when | go, for exanple, we talk
about encounters at the hospital. That's howit's
billed as an encounter, so if | goin for a CBC and
just have a blood thing drawn, that's one encounter.
If | goin for a heart attack, that's one encounter,

so do | think that there are a | arge nunber of |ab
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tests that are done as outpatients that count as
encounters that are responsi ble for nost of the

out pati ent business, that's probably true, but when
you tal k about significant illness which is what is
essentially how you have to wei ght the adm ssion, a
30 second bl ood drawn encounter isn't the sanme thing
as a two nonth I'min septic shock in the ICU
encounter. In the nunbers you're tal king about they
woul d be the sane.

Q So as you posit the nunbers |I'mtal king about,
Is it fair so say the ballpark of only six percent of

the patients seeking care at Lakewood Hospital are

I npatient?
A. |'"ve been told that by the LHA and by
M. Bull ock. | don't know if that's true. | know

essentially all hospitals do an awful | ot of
outpatient |ab testing and ot her kinds of

I nterventions that are relatively mnor. They've
just been shifted fromthe outpatient and go to the

| ocal hospital because it's easy.

Q Doctor, do you have any evidence you can point
to that suggests that that six percent inpatient
figure is wong?

A. When you're -- again when you're -- are you

t al ki ng about encounter nunbers which is what the
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hospitals use or are you tal king about presence of
the person in the building?

Q Yes. Let's talk encounter nunbers.

A. That may be true. CBC, five mnutes; two
nonths in the hospital, they're equival ent when you
| ook at encounter nunbers.

Q You di scussed shoul d Lakewood Hospital cease
I npatient operations leaving in a transition period
of a fully operating energency room and then going
Into a new operating roomacross the street where a
famly health center is constructed, you said there
Is a risk that people will die because they will go
to an ER and there won't be the |licensed nedi cal
practicers, practitioners, who are normally at a
normal hospital, correct?

A. There won't be a |lot of services beyond just
t he specific physicians.

Q Isn't it true that anyone who goes to an ER,
the first job of that enmergency roomis to stabilize
the patient?

A. Um hum

Q Isn't it true that the city of Rocky River
does not have a hospital ?

A Tr ue.

Q City of Westl ake does not have an inpatient
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hospi tal ?

A. They have St. John's.

Q Thank you. | forgot about St. John's. Bay
Village, no hospital?

A. No, they don't.

Q North O nsted doesn't have a hospital,
correct?

A. No, they don't.

Q Now the citizens of Rocky River, North

A nsted, Bay Village, they are sonehow finding their
way to facilities, to energency roons, wthout dying
presumably. W don't hear |ots of nunbers from

peopl e dying fromthose towns, do we?

A. | don't know.

Q You nentioned that it would take 20 m nutes to
travel from Lakewood's ER to Fairview Hospital, is
that right?

A. Once you're in the anbul ance and once you're

on the road with the sirens going, yeah.

Q What' s taking nost of that tine because it's
not the time on the streets, correct?

A. | drive that thing every day. It takes ne 20
m nutes a day every tinme | go at |east.

Q The di stance between Fairview Hospital and

Lakewood Hospital is only 3.5 mles or thereabouts,
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correct?

A. Um hum

Q And it takes you 20 mnutes to traverse that
di st ance?

A. Yes, it does. |It's all back street on Rocky

Ri ver Drive.
VR, CAHI LL: Doctor, | have
no further questions at this tinme. Thank you.
THE COURT: M. Koran, any
redirect?
REDI RECT EXAM NATI ON OF TERENCE Kl LROY, M D.
BY MR KORAN:
Q Dr. Kilroy, M. Cahill just asked you
questions about the inpatient versus outpatient
vol ume at Lakewood Hospital. Assum ng those nunbers
are correct -- the six percent inpatient, 94 percent
out patient, do you know how t hat conpares to other
people in the Ceveland Cinic systen?
A. | would think it's about the sane. The dinic
actual ly does nore outpatient. They even have a
hi gher percentage of outpatient.
Q Thank you. In the event of Lakewood
Hospital's closure, wll the free standing ER

Departnent be able to handle the current vol une of
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patients that it sees today?

A. The proposal with the health center?
Q Yes.
A. My understanding is | know we have 22 beds in

the current ER in Lakewood Hospital. M
under st andi ng from peopl e who have | ooked at the
architectural plans, is they're going to go to six to
ei ght beds.

Q So in ternms of patient volunme that the current
hospi tal sees per year in the ER versus what is
proposed going forward, would the famly health

center be able to serve --

A. No.

Q And do you know where those other ER cases
w Il have to go?

A Vell, Chief GIlmn who runs the EMS told us

at one of his statenents that 50 percent is going to
have to go sonewhere el se.

Q And the other hospitals they're going to be
sent to, going to be able to accommodate that 50
percent you speak on by Lakewood?

A. | have doubts about that. | nean walking into
Fairview s hospital, they have a nice tel evision
screen by the entrance fromthe doctor's parking | ot

of the hospital, and they're tal king about trying to
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get their tine in the ER down fromthe | ow 48 m nutes
which is along tine in the ER, which to ne neans
they're already pretty packed.

When | used to be director of the ICU at
Lakewood, we would argue with the ERif it was nore
than two hours, so ny assunption is it's kind of
over subscri bing patients right now
Q As a physician at Lakewood Hospital, have you
recei ved any conmuni cations from hospit al
adm ni stration regarding the closure of the hospital ?

MR CAHI LL: (bj ection, Your

Honor. This is outside the scope of ny

Cross-exam nati on.

THE COURT: Sust ai ned.
Q As M. Cahill was asking you previously, this
Is to tal k about the neetings again. Regarding the
public comrent session of the Decenber 7th and
Decenber 14th neetings, was there any di scussion
anongst council nenbers at those neetings regarding

the pros and cons of this agreenent?

A No.
Q What woul d you say they were doi ng instead?
A What conmes to mnd is putting lipstick on a

pig. The bottomline is they're just naking

statenents to the public.
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Q Did you witness either in person or in video

t he Decenber 7th press conference announcing this
deal ?

A. No.

Q In the neetings you attended | eading up to the
announcenent of the deal, was there any back and
forth di scussi on between council, pros and cons, of

t he agreenent what they wanted to see and what they
didn't want to see, etcetera?

A. No. The public didn't even know what itens

t hey were di scussing.

Q And when council would go into executive
session, can you explain the procedure of what woul d
happen in the neeting roonf

A. Essentially M ss Madi gan woul d stand up, hold
up a piece of paper and read us the part fromthe
charter that says we're going into executive session,

and that was it.

Q And then what woul d you do?
A. W would all |eave. W were asked to | eave.
Q And then was there a report on what happened

In the nmeeting?
A. Not to ny know edge.
MR. KORAN: Thank you,
Dr. Kilroy.
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RECROSS EXAM NATI ON OF TERENCE KI LROY, M D.
BY MR CAHILL:
Q Doctor, if you would turn to Plaintiff's
Exhi bit 1, page 4, paragraph 2.4. Does that
paragraph start by saying the parties recognize and
agree that there is a present need for an energency
departnment in Lakewood avail able on a 24 hour a day,
seven days a week, 365 year basis? D d | read that
accuratel y?
A. Yes.
Q And t he next sentence, does it state: "The
Cinic wll address this need by opening the FHC, the
famly health center, with an energency depart nent
that operates (a), on a 24/7/ 365 basis that has
capabilities to treat energency nedi cal conditions
whi ch are those conditions that rise to a | evel that
mani fests thensel ves by acute synptons of sufficient
severity such that i mediate nedical attention is
necessary, and (b), at a level of service generally
consistent wwth or greater than the | evel of the
service that is being offered in the hospital's
energency departnent as of the effective date".

Did | read that correctly?

A. You read that correctly.
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Q Thank you. So isn't it true that the proposed
mast er agreenent contenpl ates that whatever energency
services are now being offered at Lakewood Hospital,
that those sane services or better services wll be
offered at the new energency departnent at the famly
health center?

A. Wll, to be honest with you, there is no
accepted definition of what an energency depart nent
Is, and frankly, that statenent of services is so
vague | don't know what that neans. | nean it could
mean anyt hing from sonme place | can put sone sutures
into a kid, to sone place | can do cardi opul nonary
bypass, and frankly that's so vague, | can't tell you
what they're going to give us.

Q By the terns of the nmaster agreenent that has
been negotiated thus far, the parties contenplate
that the | evel of services that the famly health

center wwll equal what's being offered currently at

Lakewood Hospital or will be better. Isn't that
fair?

A. Contenpl ates and performance aren't the sane
t hi ng.

Q | asked if it's being contenplated.

A. They' re contenpl ati ng havi ng an energency

room My understanding it's six to eight beds
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conpared to 22.

Q But based on the terns in the agreenent, the
proposed master agreenent, you'll agree that the
parties contenpl ated and seek to put forward that the
new emnmer gency room provi des the sane or better
services then the current energency room correct?

A. Agai n those statenents are, |like you say, it
says they're going to contenplate thembut it doesn't
say what they are, and frankly, the terns are al nost
nmeani ngl ess from ny standpoi nt.

Q Doctor, if at tonight's city council neeting
should a vote be taken and city council does not
approve Ordi nance 49-15 and the proposed naster
agreenent, you don't expect that that six percent
nunber of those patients treating, seeking inpatient

care at Lakewood Hospital will suddenly go up, do

you?

A. | don't see howit wll affect that one way or
the other. | nmean nost hospitals probably run at
that |evel.

Q Ckay. But you don't see an upturn in those

seeking inpatient services if this agreenent is voted
down.
A. If they close our labs, then it will go up

because if the inpatient things stay the sane and you
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renove CBC and bl ood drawi ng, yeah, it will go up.
It's not an official nunber. It doesn't tell you
about the census of the hospital.

Q You're saying it will go up because the nere
nunber of encounters, the total nunber of encounters
w Il go down but the percentage that deals with

I npatient will therefore go up.

A. That's why percentages nean nothing. |It's not
sonet hing that nedical personnel talk about. | nean
It's how many beds you have full and the intensity of
care that those people require. That's what a
hospital is. How nmany CBCs you do on the side or
chest X-rays on the side is kind of irrelevant as far
as viability of the hospital.

Q Goi ng back to your redirect testinony wth
plaintiff's counsel, you agree that at the city
council neetings city council nenbers were naking

comments to the public, correct?

A. They were maki ng statenents to the public.
Q Whet her they addressed the cons of closing the
hospital or not, they nade statenents -- they nade

pro statenents concerning the potential for closing
the hospital and noving to this new famly health
center, correct?

A. "' mnot sure what you nmean by pro statenents.
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Q Well, plaintiff's counsel asked did they

di scuss the pros and the cons of this proposed deal
or any proposed deal .

A. They didn't really go through pros and cons.
They basically nade statenents.

Q Well, they made statenents in support of a

physi ci an, correct?

A. They just made statenents, yes. To be honest
with you, | felt kind of -- | don't know how to tel
you. |'ve been doing this 40 years, and with young

kids starting to tell ne stuff about health care and
they don't understand, those kind of statenents are
irritating.

Q | understand from your perspective they may be
irritating. Nevertheless, they were nmaking

statenments to the public concerning health care,

correct?
A. Correct.
Q And doctor, isn't it true that city council

has not voted yet on Odi nance 49-15?

A. Al of themgot up and said that they were
going to do this. Wether they have taken the actual
vote or not seens fairly irrel evant.

Q They have not voted in public on this

ordi nance, correct?
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A. They all stated they already decided to go for
it.
Q Whet her they said that to the public or not,
they have in fact not yet voted on this ordinance,
correct?
A. Not initially voted.
MR CAHI LL: Thank you. |
have no further questions at this tine.
THE COURT: Ckay.
M. Koran, anything else?
MR KORAN: Very briefly,
Your Honor.
FURTHER REDI RECT EXAM NATI ON OF TERENCE KI LROY, M D
BY MR KORAN:
Q Doctor, as a physician with 40 years of
experience, even if this agreenent says that the
| evel of emergency roomcare is going to renmain the
sane, is it possible for the |level of care to remain
the same if inpatient services are pulled out of the

hospital and if the proposed health care center is as

st at ed?
A. No.
Q And based on the comments you have heard from

city council nmenbers at the city council neetings
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you' ve been in attendance at,

I's there any doubt in

your mnd they have not already reached an agreenent

to put this into effect and wll

A

| think --

MR CAHI LL:
Call s for specul ation.

THE COURT:

MR. KORAN:
further questions.

MR CAHI LL:
further.

THE COURT:
step down.

MR KORAN:
Sam O Leary.

THE COURT:
hand.

vote to pass this?

(bj ect i on.

Sust ai ned.
Thank you. No

| have not hing

Doctor, you may

|'d like to cal

Rai se your right

THE PLAI NTIFF, to further maintain the issues

on his part to be nmintained,
wi t ness, SAMJEL O LEARY, who,

called as a

being first duly

sworn, was exam ned and testified as foll ows:

THE COURT:

you may i nquire.

Ckay, M. Koran,
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DI RECT EXAM NATI ON OF SAMUEL O LEARY
BY MR KORAN:

Q Can you pl ease state your nane for the record?
A. Samuel Thomas O Leary.

Q And where do you reside?

A. 14719 difton Boul evard, Apartnent 3, Lakewood

Chi o, 44107.

Q And are you an el ected public official?

A. | am

Q What is your position?

A. | represent Ward 2 in the city of Lakewood.

Q And how | ong have you held that position?

A | was appointed initially right about two
years ago.

Q And are you still serving that position today?
A. | am

Q When did you first becone aware of the letter

of intent between the O eveland Cdinic LHA and
proposed to the city regarding the future of Lakewood
Hospi tal ?
A. On or about January 15th when it was
publ i shed.
THE COURT: Just for the
record, you are a defendant in this case.

THE W TNESS: That's correct.
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THE COURT: Ckay. | just
want the record to be clear that we're talking
about the sane Sanuel O Leary.

MR KORAN: Yes.

Q And since that January 15th announcenent, what
has city council done in response to the LA ?

A. Cty council has proceeded to -- | think there
has been a nunber of actions relative to the LO.
Primarily we were faced with the revelation that the
hospital's finances were chal |l enged i nm nently,
exigently, and so we undertook to address that

si tuati on.

Q And how did you address that? Wat did you do
to address that situation?

A. A nunber of public neetings have been held in
whi ch council has heard from nmenbers of the public,
fromretai ned experts, fromlegal counsel, from other
public officials, etcetera.

Q And how did city council determne to enter

I nto negotiations with the Ceveland dinic regarding
reachi ng an agreenent based on LO or otherw se?

A Well, council again | would say heard nunerous
times in public neetings fromretai ned experts who
provi ded opi nions to council and the public with

respect to how negotiations m ght proceed or the
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intricacies of the hospital's situation, financial
st andi ng, market standing, etcetera.
MR, KORAN: Pl ease mark this
as Exhibit 2.
(Thereupon, Plaintiff's Exhibit 2 was narked
for the purpose of identification.)
Q Can you please identify the docunent | just
handed you, M. O Leary?
A Sure. These are the mnutes of the Lakewood
city council neeting held Septenber 8, 2015.
Q Can you take a nonent to review those and | et
me know if this is a true and accurate copy of those
m nutes to the best of your know edge.
A. Yes. | believe this is an accurate reflection
of that docunent.
Q And to the best of your know edge is it also
correct that city council had a commttee of the
whol e neeting prior to this neeting on Septenber 8th?
A. | believe that there was one noticed. | don't
believe that it was hel d.
Q kay. |1'mgoing to direct your attention to
page five of these mnutes. Specifically |I'mI ooking
at Resolution No. 8817-15. Can you pl ease read that
resol ution?

A. "Resol ution No. 8817-15. A resol ution
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authorizing the director of lawto enter into
negotiations with the Ceveland Cinic Foundation,
Lakewood Hospital Association and Lakewood Hospit al
Foundati on regardi ng Lakewood Hospital and future
health care delivery in Lakewood."

Q Do you see anywhere in this docunent besides a
comment from M. Anderson and a comment from yourself
where any deliberation is recorded anongst council
regarding this decision to engage the |aw director to
begi n negotiations with the Ceveland Cinic?

A. Yes.

Q Can you point that out to ne please?

A. Well, in the sense that when council

del i berates, it often hears from nenbers of the
public in its deliberations so | would include in ny
vi ew t he nunerous exchanges between council nenbers
and nenbers of the public reflected prior to that
resolution as deliberations as we were in an open
session of council giving, you know, providing a give
and take with the public and each other.

Q Could you just help ne out? G ve an exanple
of where this give and take was occurring. | think
there is public comment and | see sone remarks from
council but | don't see anything really specific to

t hat i ssue.
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A. Sure. | can say that, for exanple, on page 4
there is a series of exchanges. M. Essi replied and
makes a statenment, then M. Bullock replies. Mss
Har kness nmakes a statenment. President, council

Presi dent Madi gan responded. Council nenber Bull ock
t hen responded to that coment from President

Madi gan, then Dr. Carl Cully spoke, then I spoke,

t hen council woman Marx spoke all relating to the

| ssue that you nentioned.

THE COURT: Ckay. Bring ne
t he phone. You can retrieve it at the end of
t he day.
Q "' m | ooking at the comments you referenced on

page four. Can you please read that paragraph
begi nning with council nenber Bullock replied at the

top of the page?

A. You want ne to read what that paragraph says?
Q Yes.
A. "Counci | menber Bullock replied that

M. Essi's use of the termlies is irresponsible and
I nfl ammatory. He expressed strong di sagreenent with
M. Essi's rendering of the facts."

Q Can you explain howthat is deliberating on
the i ssue of whether M. Butler should proceed with

negotiations with the Ceveland Cinic?
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A Sure. A nunber of statenents have been nade
by nmenbers of the public throughout the course of

di scussion of the hospital and rel ated issues.
Counci | nenbers have repeatedly endeavored to search
out the truth as to what the matter is, and I would
say that our deliberations in line with determ ning
what is factual and what isn't are absolutely
relevant to council's eventual action on sonething
because prior to acting, council usually as part of
Its deliberations endeavors to find the facts.

Q Can you explain to ne in these m nutes where
council is deliberating about the facts and the
merits of entering into exclusive negotiations with
the Ceveland dinic?

A Sure. There are a nunber of assertions nade
here as to why council shouldn't enter into
negotiations wth the Ceveland dinic fromsone
menbers of the public as well as sone nenbers of the
public expressing concerns or anxieties as to what

m ght happen if negotiations were not pursued in
earnest, and then you see council nenbers respondi ng
to those various assertions.

Q Can you point that out specifically for ne

t hough for instance?

A. Sure. So council nenber Bull ock hal fway down
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the page or so --
Q On which page are we | ooking at?
A. On page four. Refers to the fact that there
Is an assertion that the Ceveland Cinic voluntarily
renoved certain services and expl ai ned that that was
not his view of what the facts were. Follow ng that
you see Dr. Carl Cully indicate a concern for the
current hospital enployees and what their future
situation mght be if Lakewood were to not reach sone
kind of conclusion with the Ceveland dinic as to
the fate of those enpl oyees. Then you see ny
response as well as a response from council nenber
Mar x.
Q What do those have to do with the nerits of
entering into exclusive negotiations with the
Cl eveland dinic versus say another health care
provi der opening this up to a conpetitive bid?
A. It's absolutely rel evant because when we are
trying to take into account what m ght the fate of
the enpl oyees of the |largest enployer in the city
m ght be, we need to discuss what the fate of those
enpl oyees mght be. Kind of a totality.

MR KORAN: Ckay. 1'l1 ask

I f you can mark this as Exhibit 3.
THE COURT: Do you have




© 00 N oo o b~ wWw N PP

N NN N NN P PR R R PR R R P
g » W N P O © © N O 0o A W N B O

62

copies of those for the Court?

MR, KORAN: | only have four
of each.

THE COURT: Ckay.

MR. KORAN: You can have ny
copy if you'd like.

THE COURT: You'll need that
to refer to. 1'Il nmake do.

(Thereupon, Plaintiff's Exhibit 3 was nmarked
for the purpose of identification.)
Q Can you please identify the docunent that has

j ust been handed you?

A. It's a docunent captioned "M nutes of the
regul ar neeting of Lakewood city council, Septenber
21, 2015."

Q And can you review that docunent and let ne

know if it's true and accurate to the best of your
recol l ecti on and know edge?

A. Thi s docunent is eight pages | ong but appears
to be an accurate reflection.

Q Are you able to identify for ne any

del i beration docunented by these m nutes of the

Sept enber 21st neeting regarding this agreenent that
was announced on Decenber 7th regarding cl osure of

Lakewood Hospital?
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MR. CAHI LL: (bj ection to the
extent it msstates the testinony concerning
resol ution that was just discussed.

THE COURT: Overrul ed.

THE W TNESS: " msorry. Can
you repeat the question?

Q Yes. Can you identify for nme in the mnutes
of the Septenber 21st council neeting any

del i berations that are docunented regarding the
agreenent that was announced on Decenber 7th
regar di ng Lakewood Hospital ?

A. No. That agreenent didn't exist yet so it
wasn't bei ng deli berat ed.

Q Wul d that be your response for all future
neetings as well that there were no deliberations
about the agreenent that was announced on Decenber
7t h?

A. The agreenent that was announced on Decenber
7th did not exist when it was announced and,
therefore, it is correct to say that council had not
del i berated on the definitive agreenent that wasn't
I n existence yet, absolutely.

Q So there was never any discussion of what
council hopes to see in agreenent with the C evel and

Cinic, points that were inportant to council in any
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agreenent that woul d be reached?

A. No. That's not an accurate representation of
nmy testinony.

Q Well, maybe it would be easier if you just
describe to nme what council's role was in the
creation of the agreenent that was announced on
Decenber 7th.

A. Sure. As you know, council directed its
attorneys by resolution on Septenber 8th to enter

I nto negotiations with the Ceveland Cdinic for a
definitive agreenent relating to Lakewood Hospital.
Council's role to date has included sone el even
nont hs of deliberations in public regardi ng concerns
related to the hospital, and council has conveyed
concerns both directly to Cleveland Cinic officials
as well as through its attorneys.

Q And how has council relayed those concerns to

the dinic officials?

A. Directly in person.

Q (kay. Have you done so?

A Yes.

Q So while this agreenent was bei ng negoti at ed,

what was council's input? How did you let M. Butler
and your negotiating team know what you wanted to be

in on?
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A We had communi cations with our counsel, our

| egal counsel, regardi ng aspects of the pending
litigation which entailed a potential closure of
Lakewood Hospital, and that was subject to the
pending litigation.

Q Sois it fair to say you discussed this
negoti ation process and the devel opnent of this
agreenent that was announced on Decenber 7th with
your negotiating team from Septenber 8th through
Decenber 7th?

A. | would say that individual council nenbers
certainly had conversations wth our retained
attorneys who had been authorized by resol ution
follow ng public deliberation on that resol ution.
Those attorneys had been directed by council publicly
to pursue that negotiation, and so, yes, we acted in
accordance with that resolution that had been
publicly enacted on Septenber 8th.

Q Is it fair to say, | got all the notices, but
t here have been el even executive sessions since
Septenber 8th through Decenber 7th with the stated
pur pose of general conversation regarding the LO,
Cleveland dinic, LHA approximtely?

A Yeah. | would have to | ook at a cal endar but

t hat sounds as though it could be about right.
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Q What sort of things were discussed in those
general conversations regarding the LO?

A. Council spoke to its attorneys regarding
pending litigation matters and the ongoi ng

di scussi ons.

Q Ongoi ng di scussi ons about what ?
A Pending litigation.
Q How does the devel opnent of this agreenent

have anything to do with pending litigation?

A. Well, the pending litigation seeks injunctive
relief in the formof an injunction prohibiting city
officials fromany conversation with the C evel and

A inic and/or regarding closing Lakewood Hospital,
and so discussions relating to negotiating with the
Cl eveland dinic and/or closing Lakewood Hospit al
were unfortunately entailed with the litigation that
was ongoi ng.

Q So is it your belief that every term of that
agreenent that was announced on Decenber 7th,
provided to the public on Decenber 10th, was

I nexplicably intertwined in the pending litigation?
A. Yes.

Q So for instance, | don't want to

m scharacteri ze what you stated, but you were present

at the Decenber 7th press conference, correct?
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A I was.
Q And did you nmake statenments regardi ng the fact
that you were excited that the agreenent entail ed
denol i shi ng a parking garage and denol i shing an
office building and having it replaced with an FHC?
A | did.
Q When did you first |earn those are going to be
part of the agreenent?
A. Council, | believe the Sunday prior to so it
woul d be Decenber 6th, received a high |level terns
sheet that included the specific portions of that
agreenent. In addition, | had been involved in
di rect discussions as | nentioned previously with
Cleveland dinic officials and had personal ly
W tnessed themindicate that that would likely be an
amenabl e outcone for them

However, | didn't know that it was going to be
reflected in an eventual master agreenent until the
hi gh 1 evel terns sheet was formalized which was the
day before the press conference you referenced.
Q So can you tell nme how, for instance, the
denolition of a parking garage or the site selection
for the FHC had anything to do with the pendi ng
litigation against that Ceveland dinic and the LHA?

A. Sure. Those issues were being negotiated with
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the Ceveland dinic.

Q So in your view any negotiation with the
Cleveland dinic is exenpt frompublicity because
there is litigation in the G aham case?

A. The injunctive relief sought to prohibit
council from having any negotiations with the
Cleveland dinic. It neant that negotiations wth
the Ceveland dinic were necessarily tied up in the
pending litigation that sought to prevent council
from havi ng negotiations with the Ceveland dinic.
Q But no injunction has been issued in the

G aham case, has it?

A It has not.

Q So there was no court order that prevented you
from havi ng negotiations with the Ceveland dinic.
In fact, you were negotiating with the d evel and
Cinic, correct?

A That's correct.

Q So you said on Decenber 6th you received a
high | evel ternms sheet. How was that presented to
you?

A. | don't renenber if | received a copy

el ectronically prior to receiving a hard copy, but |
believe | ultimately received both on that day.

Q And were you surprised by what you saw in that
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terns sheet or had you been -- had those terns been
di scussed with city council throughout this entire
process |leading up to the presentation of that term
sheet ?
A. There were aspects of the termsheet that |
was not aware of until seeing themin the term sheet,
and there were aspects that | ooked famliar as | had
conversations about themw th representatives from
the Cleveland Cinic and/or our attorneys.
Q Can you explain to ne the genesis of the
Decenber 7th press conference and how t hat was
decided to be call ed?
A. Yes. As our attorneys had fol |l owed our
direction to negotiate with the Ceveland dinic to
reach a master agreenent, they had been at work on
that task. On that Sunday they were at a point where
they had finalized a master, I'msorry, a high | evel
concept sheet.

G ven that they had finalized that docunent,
t hey needed to know whether or not they should be
drafting legislation regarding the sane for the next
day's neeting, so for the practical matter that
| egi sl ation has to be drafted by soneone, we were
asked, | was asked whether | was desirous of having

that legislation drafted and | indicated that | was.




© 00 N oo o b~ wWw N PP

N NN N NN P PR R R PR R R P
g » W N P O © © N O 0o A W N B O

70

Q And what about the other nenbers of council?
How were you asked and how did you convey that to
whonever ?
A. | was -- it was requested that | attend the
neeting that Sunday afternoon with | aw director
Butl er, the mayor, devel opnent director Siley, |
bel i eve finance director Pae, and | was asked in that
setting whether or not | would be confortable, you
know, requesting that |egislation be drafted. |
t hi nk that other conversations were held wth other
counci | nenbers, and apparently enough council
menbers indicated that they were desirous of the
| egi slation being drafted that the | aw depart nent
drafted the legislation, and so as to the press
conference specifically, it was noted that there had
been significant nmedia attention and public attention
paid to this issue over the course of eleven nonths
as a practical matter given that otherwi se there
woul d be no particularly advanced or prom nent notice
that council was going to be publicly deliberating on
this that evening.

Council naturally felt it appropriate that the
medi a be alerted sonehow to the fact that these
public deliberations were to begin that evening and

so that's the course of action that we took.
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Q So your understanding is that on Sunday,
Decenber 6th city adm nistration nmet with each nenber
of council individually to find out whether or not
they wanted to nove forward with this agreenent?

A | don't know if each nenber was nmet with

I ndi vidual ly necessarily but --

Q But they were polled by city adm nistration?
A No. Council nenbers were asked whet her or not
they wanted | egislation drafted and answered t hat
guestion one way or the other, so any council nenber
can request that a piece of legislation be drafted.
It doesn't require a certain threshold or a certain
nunber or anything |ike that.

Q | guess at the press conference do you recall
counci |l president Madigan stating that council nust
hear unani nously to announce the agreenent?

A. | do.

Q So would it be your understandi ng that al
seven council|l nenbers indicated they wanted to nove
forward wth this agreenent either on Sunday,
Decenber 6th or the norning of Monday, Decenber 7th?
A. No. | honestly can't say that that's true.
There were council nenbers that | was not aware were
going to be attending the press conference and they

attended the press conference, so it was a unani nous
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press conference in the sense that council was
unani nously present for the press conference.

| did not know what other council nenbers were
goi ng to say about that agreenent at that press
conf erence.
Q Who gave you -- who notified you there would
be a press conference?
A. | believe I was in conmunication that day |
think directly with the mayor and with the city's
chief information officer, Collin McCune. | think
t hat Sunday evening we had sone kind of notification
that the press conference would likely nove forward
on Monday. | honestly don't renmenber who that
conmmuni cati on canme from

The city had retained al so outside services
for the press conference since there are intricacies
I nvol ved with contacting the nedia and putting on

t hose events that Lakewood is frankly unaccustoned

to.
Q What do you nean by outside services?
A. The city retained the services of an

I ndi vidual to help prepare for that press conference.
Q What i ndividual was that?
A. That was Eil een Korey.

Q And what services did Mss Korey provide to
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the city?

A. She provided the city again with assistance in
coordi nating that nedia event.

Q When you say coordi nating, were there prepared
statenents that you received? How do you know what
order you were going to speak in?

A. | don't know if she was responsible for

I ndi cating that council president Madi gan woul d speak
first. | don't know that was even really a decision
that was formally made by anyone. | think there was
kind of a presunption that as council president she
woul d i kely speak first, and then, | don't know -- |
woul d actually have to go back to the press
conference tape and see if it was either Ryan Now in
t hat spoke next as council vice-president or if it

went to David Anderson being in Ward 1 or at the

begi nning of the al phabet. | think |I spoke second or
third. | think that was the result of being Ward 2
but, again, | don't really know how all that worked
out .

You know with respect to services that she
provi ded, again | think contacting various nedi a
representatives and assisting the city with
identifying a location within city hall that would be

suitable for such an event, | can't speak




© 00 N oo o b~ wWw N PP

N NN N NN P PR R R PR R R P
g » W N P O © © N O 0o A W N B O

74

definitively as to every task that she m ght have
conpl eted or that anyone frankly in the

adm ni stration m ght have conpleted on that day, but
to the best of ny recollection, that's what occurred.
Q Did you receive any prepared materials
regardi ng what you should say at the press

conf erence?

A. The city's public information officer, Collin
McCune, contacted ne that day and asked nme whet her or
not | planned to say anything, and | indicated that |
did plan to say sonething. He offered his assistance
I n produci ng those remarks. He produced sone
material. | nmade sone markups to it, and that is
what | said at the press conference.

Q And to the best of your know edge was that the

sane procedure for all other nenbers of council as

wel | ?
A I don't think so.
Q Do you know how they -- were there prepared

statenents they read?

A. | think that others -- so again for ny
personal coments, there was sone drafted | anguage.

| inflicted sone of ny own | anguage. | think perhaps
for other council nenbers they may have sinply asked

t hat | anguage be drafted by the city's comrunication
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officials. Qher council nenbers | think did not go
that route and drafted their own remarks w t hout

assi stance fromthe city's public information
officers, but I don't know for certain as to each

I ndi vi dual what the decision process was for them

Q I f the agreenment was not finalized on Decenber
7th, how did council unaninously know it was ready to
nove forward to consider it?

A. Well, as | said, the seven of us were present
for the nedia event, and again no statenents were
made as to that council had voted to approve the
agreenent or sonething. There was no agreenent, so
agai n that day the announcenent was that council as a
full body would be considering this agreenent
publicly as soon as it had been drafted.

Q Did you ever neet with council nmenbers outside
of noticed neetings to discuss the negotiation
process that |led up to the announcenent of this
agreenent ?

A. There were neetings that were with nenbers of
the public that occasionally other council nenbers
attended. However, the purpose of the neeting was
not for the council nmenbers to discuss Lakewood
Hospital or related issues. The purpose of the

neeting was to hear constituents give feedback on the
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Lakewood Hospital issue.

Q Did you ever have any conmuni cati ons outside
of council neetings with other nenbers of council
regardi ng your thoughts on the status of
negoti ati ons?

A. It's probably fair to say that at tines there
wer e phone calls between individual, you know,
one-on-one conversations between individual council
menbers, but you know | don't think that those phone
calls were again necessarily for the purpose of, you
know, providing deliberations in any kind of sense of
the word on the hospital issue.

It could be, you know, we had phone
conversations all the tinme about scheduling and ot her
matters, and so it's possible that those kinds of
brief interchanges cane up, but | said it would be
bet ween one or two council nenbers, you know, between
one council nenber speaking to another council nmenber
on the phone.

Q So would -- is it fair to say your testinony
| eadi ng up to the Decenber 7th press conference and
the first reading that evening, that council had not
del i berated on the agreenent?

A That's correct. There were no deliberations

on the agreenent that did not exist yet.
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Q But there were deliberations regarding the

terns that woul d becone that agreenent.

A No.
Q So you' ve done no deliberating at all
A. No. Council has had many, nmany public

meetings in which deliberations regarding the
hospital took place, and since the agreenent has cone
out, council has had public deliberations regarding

this agreenent.

Q Can you expl ain what those deliberations were
on Decenber 7th?
A. Sure. On Decenber 7th as was stated, the

agreenent, the nmaster agreenent itself, did not exist
yet and was not attached to the | egislation.
However, we did have the key terns docunented, and on
the basis of that key terms docunent, council was
able to engage in a productive dial ogue and
di scussion with nenbers of the public and wth each
ot her on that day and did so vigorously for a period
of I think a couple hours.

On that neeting there were other itens on the
agenda as well so obviously those itens were
di scussed al so, but and then in the special neeting
that was held the follow ng week, it was the sole

itemon the agenda, and council heard | think in
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excess of three hours of public coment and testinony
and so forth,
Q | understand both of those neetings, the
Decenber 7th and Decenber 14th neeting, council heard
a great deal of public comment. Was there any
di scussi on between council nenbers at those neetings
regarding their thoughts on the proposed agreenent,
pros and cons of the agreenent?
A. Yes, absolutely.
Q Can you briefly describe those back and forths
I n those deliberations anongst council nenbers?
A. Sure. Menbers of council mght interject a
poi nt or nmake a remark then another council nenber
m ght follow onto that remark or point with their own
assessnent of that remark or point or, you know, what
they need to be a clarification of that or their kind
of addendumto that, and then, you know, certainly I
think that it does council a disservice to assert
that the only tinme council is deliberating are when
remar ks are exchanged directly from one council
menber to anot her council nmenber.

When council nenbers are hearing remarks from
menbers of the public or hearing remarks fromtheir
col | eagues and consi dering those in a decision making

anal ysis type context, that's deliberation, so --
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Q And so is it your belief that leading up to
t he announcenent that there were deliberations
regardi ng council's thoughts on what they hoped to
see in this proposed agreenent in public neetings?
A Yes.

Q Do you know what those deliberations were?

Just back and forths agai n?

A. | don't know that | follow the question.
Q I"msorry. Strike that.
A SPECTATOR: Your Honor, |I'm
sorry to interrupt. My | |eave?
THE COURT: Yes. Anyone
el se?
VR, KORAN: |'d like to mark

Exhi bit No. 4.
(Thereupon, Plaintiff's Exhibit 4 was marked
for the purpose of identification.)
Q Can you please identify the docunent that I
just handed to you earlier?
A. These are the mnutes of the regular neeting
of Lakewood city council, Novenber 16, 2015.
Q And can you review that docunent and briefly
|l et nme know to the best of your knowl edge is it a
true and accurate copy of those m nutes?

A. Agai n this docunent is twelve pages |ong but
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It appears to be a true and accurate copy.
Q Is it your recollection that this was the |ast
public neeting before the Decenber 7th press

conference of city council?

THE COURT: What date is
t hi s?

MR.  KORAN: This is Novenber
16, 2015, Your Honor.

THE W TNESS: W t hout | ooki ng

at a cal endar, that seens possible.
Q So at the last public neeting before the press
conference, can you |let nme know where you see in
t hese m nutes any note of deliberation regarding the
finalization of the terns that would be ultinmately
presented on the Decenber 7th press conference?
A. Sure. Well, again there are several pages of

public comrent which is interspersed with dial ogue

fromcouncil. Page 10 for exanple.
Q What was council's di al ogue on page 107
A Wel |, you have a nunber of individuals

expressing concern with respect to certain aspects of
hospi tal operations, and council nenbers were present
to hear those concerns and possibly reflect themin
the master agreenent.

Q So I'mlooking at the bottom of page 10. It
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| ooks I'i ke council nenber Bullock is tal king about
the safety violations at a totally different
hospital, is that correct?

A In response to a constituent's concern that

the Ceveland dinic had these safety violations at a

different hospital. That's correct.

Q And then what about on page 11, what did M ss
Madi gan say? It's in the mddle of the page.

A. Council is still meeting. Council president
Madi gan responded that council is still neeting and
considering the options. Council is trying to nake a

decision with all deliberate speed and working with

Its attorneys.

Q What is your comment?

A | remarked that --

Q Just read the first sentence. That's fine.
A. "Counci |l nmenber O Leary remarks that his

approach during public comment has been to listen and
that he hasn't viewed the forum as one conducive to
constructive di al ogue but that nore opportunities for
constructive dial ogue need to be available.”

Q In these mnutes do you see any other comments
fromcouncil nenbers regardi ng anything having to do
w th Lakewood Hospital ?

A. l|"'msorry. Comments from other council
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menber s?

Q Yes, besides the three we just discussed.
A. Not from council nenbers.

Q So in the last public neeting prior to the

press conference there were three conmments from
council nmenbers regardi ng the Lakewood Hospital.
One, M. Bullock tal king about a | ab at Marynount and
how that didn't inpact Lakewood Hospital. One from
M ss Madi gan saying council is still working and
considering options and trying to make a deci si on,
and one fromyou saying you think there is a bad
forum for public coment.
A. That's not a fair characterization of ny
remarks. My remarks went to the fact that council
historically not limted to the hospital issue has
al ways had an opportunity at the end of each neeting.
First of all, there is also an opportunity to sign up
to comment on specific agenda itens that are up for
di scussion, but at the end of each neeting, we have
an opportunity for public comment on whatever issues
are salient for nenbers of the public.

They're given five mnutes to speak. It
clearly states in the council rules, etcetera, it's
not a question and answer period. |It's a public

comrent period, and so there was significant interest
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fromvarious nenbers of the public or an assertion

t hat council seens sonewhat al oof in terns of
listening to these comments at the end of the neeting
but not engaging in the question and answer form of
exchange, and so ny conment was that | understood
that sone nenbers of the public wanted to have an
opportunity for additional question and answer
exchange, and that | felt that that was appropriate
and needed but not in the public coment period of
the neeting which as | say is not particularly

conduci ve to that kind of a dialog.

Q | apol ogi ze for m scharacteri zing your
remar ks.

A Sur e.

Q Besi des M ss Madi gan's comments of counci
still considering the option of trying to nake a

deci sion, was there any discussion or deliberation by
counci| about the terns that woul d be included in the
proposed agreenent that was announced on Decenber

10th in this neeting?

A. In this neeting's mnutes?

Q Yes.

A. I"'msorry. Wat was the question?

Q Besi des the comment from M ss Madi gan t hat

council is still considering the options and is
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trying to nake a decision with deliberate speed and
working with its attorneys, is there any evidence of
del i berati on between council nenbers, even coments
fromcouncil nenbers, regarding the terns that woul d
becone the agreenent you were now consi deri ng?

A. Yes, in the sense that again | consider
council gathering as a united body to hear public
coment about the issues that it's considering to be
del i berati on.

Q But you admt there was no di scussi on between
council nmenbers at this neeting just listening to

public comrent.

A That's correct.

Q Is it correct that on Novenber 23, 2015
council had a commttee of the whole neeting?

A. Novenber 3, 20157

Q 23rd, the follow ng Monday.

A | believe so.

Q And do you know what the subject of that whole

nmeeti ng was?

A. | believe it was a general conversation
regarding the letter of intent.

Q And was that held in open or closed session?
A. Executive session may have been call ed.

Q Did you ever publicly discuss the general
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conversation regarding the LO at these whol e

neeti ngs?

A. Yes, over the course of the |ast eleven

nont hs.

Q I'd say from Septenber 8th to the present.

A | believe so.

Q You know what neeting that was at?

A. O fhand, no. | surm sed many of them

Q Do you renenber even one? | have the notices

here and they all say you're going to go into
executive session. Do you recall any tine that

di dn't happen?

A. I think that executive session was probably
called at all of the neetings, but whether or not any
public discussion occurred before and/or after, |
think that did take place a couple of tines, but
again, | would have to | ook at a cal endar or
sonmething to refresh ny nenory or the neeting notes
or sonet hi ng.

Q So what was the topic of what was discussed in
t he executive session on the 23rd?

A. Council spoke to its attorneys regarding the
pending litigation and hospital matters related to
the pending litigation.

Q Specifically what?
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A. Specifically what was said in executive
sessi on.
MR, CAHI LL: (bj ection, Your
Honor. Calls for attorney-client privilege.
THE COURT: Sust ai ned.
Q I"'mnot asking -- | don't want you to tell ne
anyt hi ng you di scussed with your counsel about the
Grahamlitigation. | would Iike to know what was
di scussed with your negotiating teamregarding the
agreenent that was presented on Decenber 10th.
A. The negoti ati ons ongoi ng were subject to the
threat of pending litigation, so our discussions
regardi ng the negotiations ongoi ng were through the
| ens of the ongoing litigation.
Q Can you tell nme were you tal king about the

case or are you tal king about the deal regarding the

hospi tal ?
A Yes.
Q Whi ch one? Wre you tal king about the deal

t hat has been announced on Decenber 10th in those
executive sessions? Yes or no?

A. Yes.

Q Sanme thing on Novenber 30, 2015. Did you have
a conmttee of the whole neeting?

A. Yes.
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Q Did you go into executive session?
A Yes.
Q Did you discuss the terns of the agreenent

t hat woul d be announced on Decenber 10t h?
A. Wthin the context of the pending litigation,
| believe so.
Q And then on Decenber 7th you held a press
conference announci ng that an agreenent had been
reached in the first neeting?

MR, CAHI LL: (bj ecti on.

Counsel m sstates testinony.

THE COURT: Overrul ed.
THE W TNESS: Correct.
Q During that entire tinme period besides nenbers

of the public tal king about their thoughts on
Lakewood Hospital generally, was there any public

del i beration of the terns of the agreenent that would
be presented on Decenber 10t h?

A. Bet ween Novenber 30th and Decenber 10th were
there public neetings held, is that your question?

Q W just went through the Novenber 16th

nmeeti ng, Novenber 23rd neeting, Novenber 30th neeting
and the Decenber 7th announcenent. Was there any
public deliberation regarding the terns of those, of

t hat agreenent, that was announced outside of public
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coment at the Novenber 16th neeting?

A | don't believe so.

Q Did the public have any idea of what the terns
of that agreenent would have been and able to comment
on them at these neetings |leading up to that?

A. You'd have to ask a nenber of the public. |
think that they would fromny conversations with
menbers of the public apprising themof what | felt
were inportant priorities in the hospital, assets in

Lakewood' s community's needs.

Q Up until Decenber 7th the public had no idea
that an agreenent had been finalized in witten form
correct?

A. An agreenent hadn't been finalized in witten

form on Novenber 7th.

Q So the public could not have known.
A. No. Council didn't know.
Q So all these public comments |eading up to

t hat coul d not be considered deliberations on that
agreenent, correct?

A. No. | would disagree with that
characterization.

Q How can the public deliberate on an agreenent
that they didn't know of physically?

A. How can council deliberate on an agreenent
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that they didn't know it existed?

Q | believe you testified that you were speaking

with council and your attorneys in executive session
regardi ng the status of negotiations of that

agr eenent .

A. Yes, an agreenent that we had signal ed
publicly to all parties was going to be pursued on
Septenber 8th when we passed a resolution directing
our attorneys to negotiate a definitive agreenent
with the develand dinic.

Q And council|l knew what was going on in those

negoti ations, correct?

A. Yes.

Q And the public did not, correct?

A. | think that there are degrees of know edge
I nvol ved.

Q There was never any announcenent from counci

or the city regarding the status of negotiations
until Novenber 7th, correct?
THE COURT: Excuse ne,
counsel. You have been going for 45 m nutes.
How much | onger are you going to be?
MR. KORAN: "' mwapping it
up right now
THE COURT: | don't know
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what our status is wth the court reporter,
how | ate she can stay. W' Il discuss that
when you' re done.

MR,  KORAN: This can be ny
| ast questi on.

THE W TNESS: | do apol ogi ze
to the Court, but one nore tinme the question
was - -

Q |"msorry. Prior to Decenber 7th, had there
been any announcenent fromthe city to the public
regardi ng the status of the negotiations?

A. Yes. | believe that the mayor may have nmde a
public statenent regarding the status of the
negotiations. | believe that | nmade statenents to
menbers of the public at various tines, perhaps not
in a public neeting setting regarding the fact that
negoti ations were still ongoing, that it was
contentious, and that it was very nuch a live
negoti ating process.

Q So beyond the fact that negotiations were
happeni ng, the public didn't know what was goi ng on
specifically wwth the ternms of the proposal though.
A. The public was not included in the specific
terns of the negotiations or updates fromcouncil's

attorneys regarding the litigation and negoti ati ons
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ongoi ng.

MR. KORAN: Thank you. |
have no nore questions.

MR CAHI LL: Your Honor, as
M. O Leary is one of the defendants,
presune the plaintiffs proceeded as if on
cross. | intend to call M. O Leary in ny
case in chief. [|'m happy to delay ny
exam nation of himuntil plaintiff has net his
burden of going forward if it would so please
the Court.

THE COURT: Do you have any
ot her w tnesses?

MR, KORAN: One second, Your
Honor. W have no nore w tnesses.

THE COURT: W'l take a
five-mnute break. You may step down.

(Recess taken.)

VR, CAHI LL: Your Honor, if |
may nove for a directed verdict. Plaintiff
has not established, one, a violation of the
Sunshine Laws. The testinony has been clear
that when city council renoved itself to an
executive session during the neeting of the

whol e neeting, there was obviously the real
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threat of injunctive relief sought in the
other litigation that sought to limt, not
only limt city council's ability to enter
negotiations with the Ceveland dinic and the
Lakewood Hospital Association, but to prevent
t hose di scussions thensel ves from even
happeni ng, so how can you negotiate with a
party when anot her party seeking to prevent
you fromdi scussing that party and it not be
subject to pending litigation.

Effectively, the breadth of the
all egations set forth in the G ahamlitigation
touches on every single piece of any potenti al
negoti ati on which the city could have with the
Cl eveland dinic and Lakewood Hospit al
Associ ation concerning the hospital.

Moreover, it's very clear from
M. O Leary's testinony that city council has
del i berated these issues for el even nonths.
Plaintiffs want to take a very narrow picture
of what probably has been the nost deli berated
pi ece of legislation in the history of the
city of Lakewood. |It's been an el even-nonth
pr ocess.

Al of it has been open to the
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public. Qur expert reports go on the web
site. Everything we have goes on the web
site. The public knows about it, and they're
di scussing it and commenting to us, and city
council is reacting toit. Quite frankly
there has, and as M. O Leary testified and as
M. Kilroy verified, there has been no fi nal
deci sion here. The deliberations are ongoi ng.
They presumably will continue tonight.

Moreover, plaintiff has not shown
I rreparable harm He has not shown, they have
not addressed third parties wll not be heard.
As we discussed a nunber of tines, LHA is
bl eedi ng noney. M. O Leary commented on that
briefly, but they are bl eeding noney at a
substantial rate.

The O eveland dinic has spent many,
many, many nonths trying to propose a deal
that will stop the henorrhaging from Lakewood
Hospital and arrive at a new facility that
will take care of the citizens of Lakewood,
and finally and fromthe city's standpoi nt
nost inportantly, the citizenry of the city of
Lakewood wi Il be substantially harned if this,

if city council is not able to consider 49-15
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toni ght and either vote for or against it
because if a deal is not commenced, the very
| i kelihood is that LHA will go into
bankruptcy. The whole deal wll crater and
the city will be left wth no tenant for its
hospital and a shell of a building for which
they are not receiving any noney to do
anything with, and under the terns of the
proposed master agreenent, there are
significant funds comng fromboth the
Cleveland dinic and LHA towards the city by
whi ch they can rehab or seek other economc
devel opnent concerni ng that buil ding.

There is noney comng fromthe sale
of property in Wstl ake that was an LHA
property. There is 24.4 mllion dollars that
are going to go into a community health

foundation. There is also the matter of |

believe up to 2.8 million dollars in rent that
will still come fromLHA, and if LHA goes into
bankruptcy, that noney will dry up, so for al

t hose reasons, Your Honor, the defendants

respectfully request a directed verdict on

plaintiff's notion for prelimnary injunction,
THE COURT: M. Koran.
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MR. KORAN: Thank you, Your
Honor. Before | respond to M. Cahill, |
would i1 ke to request to admt Exhibits 1
through 4 for the record. | would also like
to request to introduce a video exhibit. |
don't know if you'll stipulate to the video of
t he press conference that has been the subject
of nost of these discussions. |f you wll
not, | ask you to take judicial notice of it
as posted on the city's web site for everyone
to view, and | think it is very inportant that
it's on the record and considered by this
Court because | believe that the testinony or
the statenents made by all seven counci
menbers at that press conference go towards
plaintiff's case, that the decision was
al ready nade as of Decenber 7th.

MR, CAHI LL: Your Honor,
plaintiff already rested his case in chief.
There shoul d be no further evidence offered.

VR, KORAN: | said | had no
further w tnesses, Your Honor.

MR, CAHI LL: And how do you
authenticate a video without a w tness?

MR KORAN: If you wll not
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stipulate, | ask that you take judicial
notice. This is a video. W can pull it up
on the internet if you prefer.

THE COURT: | am not going
to viewthe video. | wll take notice that a
press conference was held and that the nenbers
of council did nake statenents, but go no
further then that. Wth respect to your
failure to offer the exhibits earlier, we can
overl ook that and allow those. They were
properly identified so those will be admtted.
| don't know if that's over objection or
wi t hout objection but they will be adm tted.

MR, CAHI LL: Concer ni ng
Exhibits 1 through 4, no objection, Your
Honor .

VR, KORAN: As to the
directed verdict, | believe that M. O Leary's
testinony and testinony fromM. D lzell and
Dr. Kilroy evidences that there was no public
del i beration fromcouncil of the issues or the
terns that woul d becone this agreenent that
was presented to the public for the first tine
on Decenber 7th and di scussed at the Decenber

7th press conference.
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| think M. O Leary testified there
was public comment, and we have no dispute
there was lots of public comment but there was
no deli beration anong council that occurred in
public regarding this agreenent.

| think M. O Leary's testinony nade
it clear that there was deliberation,

di scussi on anong council in private under the
gui se of pending litigation. Again we have no
dispute there is pending litigation facing the
city regarding the hospital, but that does not
open a blank slate just because an attorney is
sitting in the roomand because the case
exists for themto discuss anything and
everything involving the hospital including
but not limted to the terns of an agreenent
that was reached regarding the future of the
hospi tal .

You know, M. Cahill said that we
can't negotiate the hospital, agreenent on the
hospi tal, because of the threat of litigation
but they have done just that. They did
negotiate the agreenent. |It's here and about
to be passed tonight.

In ternms of irreparable harm again
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Dr. Kilroy testified about what's going to

happen if the hospital starts shutting down.
The standard of nedical care in the city of
Lakewood is going to be severely di mni shed.

Enmer gency roomcare is not going to be nearly

the same. There will be fewer beds. There is
going to be -- people are going to | ose
val uable m nutes that they will need when they

need to have |ife-saving procedures done.

In terns of the LHA position, he has
offered, M. Cahill has offered they're near
bankruptcy. No witnesses testified to that.
Qur records indicate they have nearly 50
mllion dollars cash or investnents that they
can use to hold out. This has been ongoi ng
for eleven nonths. W're only asking for a
short delay to go through this procedure, and

even if the deal does fall apart, the city is

not going to be -- everything is not going --
there will be no irreparable harm
There is still a lease in effect at

the Ceveland dinic and LHA has with the city
and the Cleveland dinic as a definitive
menber or has with LHA to operate the

hospital. There will still be the hospital
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bui | di ng owned by the city.

The city and LHA will still have all
the nedi cal equipnent. They'll still own the
par ki ng garage. They will still own the
Westl ake facility. They will still not have a

non-conpete so we can try to get another
tenant in to the extent the Ceveland dinic
breaches and | eaves.

W have all these val uabl e things
that wll remain with the city if an agreenent
I's not reached. There is another interested
party in the hospital to purchase the hospital
that the council has just summarily rejected.
That party is still around so there is a |ot
t hat can happen.

| f the agreenent is not reached
tonight and if the proceeding is delayed a
short period of tinme, there is nothing in the
records of evidence that LHA or the C evel and
Cdinic wwll renege on the proposed agreenent
or that any negative consequences w || happen
to the city of Lakewood or its residents.

THE COURT: Ckay. Ckay,
first 1 have to state that I find it rather

troubling that so nmuch of what is testified to
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in this hearing was based upon runor,
specul ati on and hearsay. Dr. Kilroy, for
exanpl e, understands that the energency room
Wi Il consist of only six to eight beds. There
has been no testinony and there is no evidence
what soever that that's all that's

contenpl ated. The hearing was replete with as
| say runor, specul ation and hearsay as to
what was going to happen, what m ght happen if
this contract or agreenent is approved or not
appr oved.

The statute requires that public
officials take official action and conduct all
del i berations upon official business only in
open neetings unless the subject matter is
specifically accepted by | aw

The conclusion of this Court is that
the official action that is contenplated is
what w || happen up or down at tonight's
meeting. The |aw does not state open
del i berations. It just says deliberations --
official action and deliberations upon
of ficial business and that the neetings nust
be open.

That nmeans the public nust be given
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an opportunity to be present, and one woul d
expect they nust be given an opportunity to be
heard. | expect that at tonight's neeting
both of those will happen.
| find it troubling that the
conpl ai nt asks for a tenporary restraining
order which has already been deni ed by Judge
Russo. Prelimnary injunction imediately
restraining and enjoining city council from
formerly acting on Ordi nance 49-15 and the
agreenment to cl ose Lakewood Hospital or any
substantially simlar ordi nance or agreenent.
Count 3, that the Court issue a
decl aratory judgnent that the executive
sessi ons descri bed therein were unlawf ul.
Court finds that there has been no
evi dence that the executive sessions
t hensel ves were unl awf ul .
Asks with respect to Count 4 that the
Court declare, issue a declaratory judgnent
and that the agreenent to cl ose Lakewood
Hospital and any substantially simlar
agreenent reached in the future is void and
i nval i d.

That strikes ne as being beyond the
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pale. Any substantially simlar agreenent
reached in the future. This Court cannot
enjoin a future action based upon even if |
were to find that the, that this particular
agreenent were inproperly breached.

Count 5, that this Court issue an
I njunction conpelling city council to conply
with the provisions of open neetings at and in
the future, deliberations regardi ng Lakewood
Hospital, etcetera. Then there is the civil
forfeiture of $500 for each violation, court
costs and, of course, reasonable attorney's
fees and any additional relief.

| find that the neetings, pardon ne,
the Septenber 8th neeting sinply authorized
the | aw director to engage in negotiations.
That is standard procedure for any
muni ci pality and for any organi zation. You
al ways want to have, whether if it's a
corporation, you want to have an authorization
t hat your chief counsel engage in negotiations
to do anything -- to buy equipnent, to nerge
wi t h anot her corporation, whatever.

In the case of a nuni ci pal

corporation, simlarly. The |aw director




© 00 N oo o b~ wWw N PP

N NN N NN P PR R R PR R R P
g » W N P O © © N O 0o A W N B O

103

shoul d be given that authority in order to
begi n the negotiations, and negoti ations
t hensel ves nust be conducted in private. You
don't have negotiations of this kind conducted
i n an open forumw th nenbers of the public
brought in at every stage. Mich as we want
t he denocrat process to be open, there are
points at which it nust be open. There are
points at which it should not be.

In the law, we require the jury
del i berations be secret. Gand Jury process
IS secret not because we're trying to exclude
the public frominvol venent in public
busi ness, but because there are certain
aspects of it that cannot proceed in an open
forum

What nust happen ultimately is that
t he agreenent that has been negotiated should
be open to full deliberation in an open
meeting with the public given an opportunity
to participate. Public will have that
opportunity tonight. They now have the naster
agreenent that has been presented and is
public. | believe it's on the city's web site

so | expect that nenbers of the public will be
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there, and knowi ng Lakewood rather well, |
expect that those discussions at the public
neeting will be heated and they shoul d be.

The public should be involved in
guestioning every aspect of this, but in the
end council is going to have an opportunity to
vote up or down as to whether this agreenent
shall take place, so | will grant the notion
for a directed verdict.

| believe earlier there was a notion
to consolidate this with a pernmanent

I njunction | believe?

VR, CAHI LL: Correct, Your
Honor .

THE COURT: That will be
granted as well. If the plaintiff w shes to

go to the Court of Appeals, |'msure they'l
want to review everything | heard and done.
s there anything el se we need to address at

this tine?

MR, KORAN: Your Honor, |
just want -- you know we got this notion to
consolidate. | have not seen it until | sat

down in this courtroom W obviously had no

tinme to depose any w tnesses, conduct any
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di scovery. They only produced two counci l
menbers that could have been brought up.

| don't know how t he case has been
consol idated at this point wthout any chance
for us to conduct any discovery or interview
all the witnesses or all the defendants.

THE COURT: M. Cahill.

VR, CAHI LL: Vel |1, Your
Honor, in light of the relief plaintiff seeks
to prevent this litigation, this Odinance
49- 15 going forward, they waited until the
11th hour to file a nmotion for TRO W
recei ved their conplaint and their notion sone
time on Friday norning.

We cane over. Because you were
unavai | abl e, Your Honor, we argued the TRO in
front of Judge Russo. Judge Russo schedul ed
the prelimnary injunction hearing for this
afternoon fully understanding tinme is of the
essence. City council is going to vote
tonight. |It's anticipated that it will vote
toni ght, and that the deal may go forward from
t oni ght .

Because plaintiffs had an opportunity

to call their witnesses, they filed the
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conplaint, they filed the notion, they knew
this was comng. W didn't. They had an
opportunity to prepare their case in chief to
the extent that they felt confortable to
establish the violations which they claim
They did so here today. They fail ed.

There can be no ot her discovery that

woul d change what has happened here today.

The testinony is the testinony, and for

pur poses of going forward, the city deserves
the finality of your ruling so that it can
proceed forward with the partners with whomit
has negoti ated a deal, albeit hasn't been
approved yet. It may or may not but those,

but those entities are going to take action

| mredi atel y upon a vote toni ght one way or the
ot her.

Be it a bankruptcy violation, be it
starting the wi nding down of that hospital.
Time is of the essence and LHA w il start
bl eeding noney if this is delayed at all.
Wiile the likelihood is a trial on a pernanent
i njunction would result in the sanme result, it
| eaves open that question for the parties who

have been wor ki ng towards an agreenent for
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el even nonths, and through those el even nonths
t he negoti ati ons have changed because of LHAs
ever decreasing financial stability.

The anmpbunts of noney that are going
to be used fromLHA to go to various aspects
of the agreenent continue to go down.
Requiring the Ceveland dinic in sone
I nstances to step up and other instances for
those funds to just be depleted, that wll
conti nue to happen should this remain open.

The parties are entitled to a final
decision, and | think your initial decision is
appropriate and required by | aw

MR KORAN: Your Honor, we
were here today on a prelimnary injunction
hearing, and if you rule that we have not net
our burden to receiving a prelimnary
I njunction, so be it, but we are not here
today on the trial of this matter.

As M. Cahill said, yeah, we had a
chance to prepare our case over a very short
period of tinme. W have not had a chance to
prepare our case in terns of deposing
W t nesses, finding out -- we don't know what

happened in the executive sessions because we
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weren't in them

W need to conduct discovery to find
out what was di scussed and what was
del i berated on. W have not had that
opportunity.

THE COURT: My ruling,
however, is that deliberations and a deci sion
by Lakewood city council, which is the only
one and its nmenbers are the defendants here,
that that decision will be nade tonight.

MR,  KORAN: It wll but
RC-121. 22(H) provides a resolution, rule or
formal action adopted in an open neeting that
results fromdeliberations in a neeting not
open to the public is invalid unless they were
referred, specifically authorized by Division
Gor J of this section and conducted in
executive session held in conpliance with this
section, so if the agreenent that is very,
very, very likely to be adopted toni ght
resulted fromillegal executive sessions where
the matter was deli berated inproperly, then
the agreenent is invalid under the | aw

W need to have the opportunity to

find out what happened in those executive
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sessions, and if our discovery shows that
there were no inproper deliberations in the
executive sessions, we would of course

W thdraw the conplaint. This is obviously,
we're only here three days after the
conplaint. W had an opportunity to conduct
no di scovery, and obviously we're not able to
call all of the witnesses because they're
defendants in the case as they need to be by
operation of |aw.

So | understand if you don't think we
met our burden or there will be no irreparable
harm and the agreenent needs to be forward
tonight. W still nay be able to go forward
W th our case and determ ne whether the
viol ations did occur.

THE COURT: | made ny
deci si on.

MR. KORAN: Thank you, Your
Honor .

(Ther eupon, the proceedi ngs were concl uded.)
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