From: Bullock. Tom

To: Summers, Mike; Strachan, Shannon

Cc: Swallow, Jennifer; Hagan, Mary; Bach, Maureen; Smith, Monique; McEwen, Colin; Eileen Korey
(ek@eileenkorey.com)

Subject: Fw: Amicus brief from Build Lakewood

Date: Monday, December 21, 2015 3:09:55 PM

Attachments: BL motion for leave and amicus.pdf

BL motion and brief Skindell case.pdf

Tom Bullock

Lakewood City Council at Large

216-395-7LWD (-7593)

Report-a-problem free smart phone app: tinyurl.com/kjgsb2x

Report-a-Problem webform: tinyurl.com/gxklSbe

Sign up for emergency notifications: tinyurl.com/g5budby

How was our service?: http://tinyurl.com/ggus4sd

From: Bullock, Tom

Sent: Monday, December 21, 2015 3:05 PM

To: O'Leary, Sam; Marx, Cynthia; Nowlin, Ryan; Madigan, Mary; Juris, Shawn; Anderson, David;
Butler, Kevin; Cathryn.Greenwald@thompsonhine.com; Smyers, Robyn Minter
(Robyn.Smyers@thompsonhine.com)

Subject: Amicus brief from Build Lakewood

Tom Bullock

Lakewood City Council at Large

216-395-7LWD (-7593)

Report-a-problem free smart phone app: tinyurl.com/kjgsb2x
Report-a-Problem webform: tinyurl.com/agxkl5be

Sign up for emergency notifications: tinyurl.com/g5budby
How was our service?: http://tinyurl.com/ggus4sd

From: Jay R. Carson <JRCarson@wegmanlaw.com>
Sent: Monday, December 21, 2015 2:49 PM

To: Bullock, Tom

Subject: FYI-- here comes the cavalry

Jay R. Carson

Wegman, Hessler & Vanderburg

6055 Rockside Woods Boulevard, Suite 200
Cleveland, OH 44131

Telephone: 216.642.3342
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IN THE COURT OF COMMON PLEAS

CUYAHOGA COUNTY, OHIO
EDWARD GRAHAM, et al., ) CASE NO.: CV-15-846212
)
)
Plaintiff, )
) JUDGE JOHN O’DONNELL
V. )
)
CITY OF LAKEWOQD, et al. )
)
Defendant. ) MOTION FOR LEAVE
) TO FILE AMICUS BRIEF
) INSTANTER

Prospective amicus curiae Build Lakewood is a grassroots citizen organization registered
as an Ohio political action committee and composed of Lakewood citizens who support the
proposed transformation of Lakewood Hospital from an inpatient facility to Family Health
Center and the resulting economic benefit of the current hospital site becoming open for new
development. (See Affidavit, attached to Proposed Brief). Build Lakewood respectfully
requests leave to file an amicus brief opposing the plaintiffs’ recent Emergency Motion for
Temporary Restraining Order and Preliminary Injunction.

Build Lakewood makes this unusual request primarily to address the public interest and
harm to third parties components of the Court’s analysis as it evaluates the Plaintiffs’ motion.
Given the significant public policy ramifications of the proposed TRO, it is appropriate to hear
from other voices in the community. Simply put, Build Lakewood wants the Court to
understand that the Plaintiffs are not the only citizens in Lakewood with an opinion on the future
of Lakewood Hospital, and that there is, in fact, a substantial public interest in allowing
complicated policy issues to be decided by elected officials through the legislative process.

Build Lakewood’s proposed amicus brief is attached as Exhibit A to this motion.





Build Lakewood does not seek to intervene in this matter and does not claim standing to
raise any claim. Therefore, allowing Build Lakewood to file an amicus brief will not expand,
prolong, or delay this litigation. Nor will it unfairly prejudice any party. Rather, allowing Build
Lakewood to file an amicus brief will assist the Court in determining whether the requested
injunction is in the public interest. Accordingly, Build Lakewood’s Motion for Leave to File an

Amicus Brief Instanter should be granted.

Respectfully submitted,

arson (0068526)

N HESSLER & VANDERBURG
055 Rocksude Woods Bivd., Ste. 200
Cleveland, Ohio 44131
(216) 642-3342-phone
(216) 520-0145- fax
jrcarson@wegmanlaw.com

Attorneys for Prospective Amicus Curiae
Build Lakewood





IN THE COURT OF COMMON PLEAS

CUYAHOGA COUNTY, OHIO
EDWARD GRAHAM, et al., ) CASE NO.: CV-15-846212
)
)
Plaintiff, )
) JUDGE JOHN O’DONNELL
Vs, )
)
CITY OF LAKEWOQD, et al. )
)
Defendant. ) BRIEF OF AMICUS
) BUILD LAKEWOOD
) OPPOSING PLAINTIFFS’
) MOTION FOR TRO
INTRODUCTION

Build Lakewood is a grass-roots citizens organization, registered as an Ohio political
action committee. (See attached Affidavit). Build Lakewood composed of Lakewood citizens
who support proposed Lakewood Ordinance 49-15, authorizing the City of Lakewood to enter
into a negotiated Master Agreement with the Lakewood Hospital Association and The Cleveland
Clinic Foundation that will result in the immediate wind down of inpatient operations at the
current Lakewood Hospital facility and construction of a new Family Health Center, to be owned
and operated by The Cleveland Clinic Foundation adjacent to Lakewood Hospital’s current
location. (Id.).

Build Lakewood opposes the Plaintiffs’ Motion for a Temporary Restraining Order
because it believes that the public interest is better served by allowing significant, complicated
policy decisions to be made by duly elected representatives.

LAW AND ARGUMENT

A. There is no irreparable harm to the Plaintiffs; and they are unlikely to succeed on
the merits.





The Court is familiar with the facts, and the showing required for injunctive relief.
In the interest of brevity, in regard to the Plaintiffs’ likelihood of success on the merits, Build
Lakewood incorporates the law and argument set forth in the Defendants’ Motion to Dismiss and
related filings pointing out the Plaintiffs’ lack of standing.

In regard to the immediate, irreparable harm requirement, the Plaintiffs’ motion and
exhibits fails to make the necessary showing. To support their claim of irreparable harm, the
Plaintiffs rely the affidavit of Brian Essi. The affidavit states Mr. Essi’s belief that the proposed
Master Agreement undervalues certain allegedly public assets, and that if Ordinance 49-15 is
passed and the Master Agreement is executed, the Cleveland Clinic Foundation will receive an
economic windfall at the expense of Lakewood’s citizens. Setting aside the question of whether
Mr. Essi is even qualified to testify to this conclusion, the harm set forth in his affidavit is plainly
economic, and can remedied by the payment of money damages. Thus, as a matter of black letter
law, the extraordinary remedy of injunctive relief is not warranted. See, e.g., City of Cincinnati v.
City of Harrison, 1st Dist. Hamilton No. C-090702, 2010-Ohio-3430, §{s 9,10 (noting that this
rule applies with equal force to situations where there is a potential loss of public funds).

And even assuming that proceeding with a vote would result in some undefined
irreparable harm to the City, neither the motion nor Mr. Essi’s affidavit indicates what
irreparable harm, if any, would befall the Plaintiffs. Indeed, as the Defendants’ numerous filings
have explained, the Plaintiffs” only damage here is that City Council will move forward with a
pelicy that the Plaintiffs don’t like. The remedy for that harm is properly found in the voting
booth, not through injunctions.

B. Granting the relief that the Plaintiffs seek is adverse to the public’s interest in
having complex policy issues decided through the legislative process, and will

effectively deny the citizens of Lakewood their right to govern themselves through
their elected representatives.





The future of Lakewood Hospital has been the paramount political issue in Lakewood for
the last year. The debate has been loud, contentious, and public. It has dominated Lakewood’s
local news, electronic bulletin boards, and social media. There have been marches, public
demonstrations, letters to the editor, press conferences, and most importantly, extensive public
discussion at Lakewood City Council meetings. (See Affidavits, see also,
http://www.onelakewood.com/community-vision/community-wellness/hospital/ ).

In addition, there was a city-wide election in which Mayor Mike Summers, a vocal
supporter of the LOI proposal was re-elected over Michael Skindell, a vocal opponent of the
proposal. Further, Issue 64, the charter amendment proposal placed on the ballot by those
opposed to the LOI, was also defeated. And while this public debate was ugly at times, it served
the purpose envisioned by the Founders and enshrined in the foundational documents of our
federal, state, and municipal governments, that complex and divisive public policy decisions
should be made through the People’s elected representatives, in consultation and discussion with
the citizenry.

This is not to suggest that the Court should simply “look for a show of hands” in deciding
legal issues. But to the extent that the Court is called upon to examine the public interest, the
primacy of the hospital issue in this election makes the results a good, albeit imperfect,
barometer of the course that the citizens of Lakewood believe to be in their best interest.

In addition, based on the citizen affidavits attached to the Defendants’ response brief,
based on the numerous public hearings, testimony from Lakewood Hospital Association leaders,
the publically available documents relating to Lakewood Hospital’s financial condition,
(including the Subsidium and Huron reports), and statements from other experts in the health

care field, the Build Lakewood organization believes that Lakewood Hospital, as an inpatient





hospital facility, is simply not financially sustainable. Further, Build Lakewood believes that the
public interest will be served by making the land on which the current Lakewood Hospital sits, in
the heart of downtown Lakewood, available for economic development in the City. To be sure,
the Plaintiffs, and other citizens of Lakewood, feel differently. But this difference of public
opinion is exactly why the Court should decline to impose a judicial solution on what is a public
policy dispute. Federal courts, citing Alexis DeTocqueville’s observation that the “essence of
democratic government consists in the absolute sovereignty of the majority,” have recognized
the public interest in allowing citizens to solve their differences through the democratic process:
The winner of a democratically held election controls the body politic; indeed, the elected
majority makes the decisions, subject only to the constraints of an overriding constitution.
This is the foundation under which our Congress operates, under which our state
legislatures operate.
Exec. Bd., Local 234 v. Transp. Workers Union of Am., 236 F.Supp.2d 480, 482 (E.D.Pa.2002).
Here, the citizens of Lakewood have approved a Charter, under which they elect a City
Council to hash out difficult public policy issues. After significant debate and public input, City
Council has stated its intention to move forward and approve the Master Agreement. Not
everyone will agree, and there will be sharp elbows and hurt feelings; but that’s how democracy
works. To the extent that the November 2015 vote for mayor and on the charter amendment
reflected the public’s sentiment on the hospital issue, the voters have ratified Council’s proposed
course of action.
Enjoining City Council from voting on Ordinance 49-15, or preventing that vote from
becoming effective, is substantially adverse to the public’s interest in making informed public
policy decisions through the democratic process, specifically the public’s interest in having their

elected representatives execute their duties by addressing and voting on issues of significant

public importance. Moreover, it would undermine the political processes that Americans have





relied upon for over two centuries. See Utah Gospel Mission v. Salt Lake City Corp., 316 F.
Supp. 2d 1201, 1223 (D. Utah 2004)(courts will not "undermine the public process by nullifying
the decision . . . [by] elected officials. The [democratic] process . . . was extensive, time
consuming, very public and often wrenching and divisive. A compromise was reached through
democratic means, and it would not be in the public interest to set this process aside.").

Finally, preventing City Council and the potential parties to the Master Agreement from
moving forward will harm third-parties; namely, the citizens of Lakewood who are entitled to the
democratic process set forth in the City’s Charter and guaranteed by the Ohio and U.S.
Constitutions. Simply put, Build Lakewood wants City Council to do its job, the job its members
were elected to do: Make decisions on the tough issues. Granting the injunction will deny the
citizens of Lakewood the opportunity to enact public policy through their elected representatives,

harming their interest in the democratic process. The request for an injunction should therefore
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N HESSLER & VANDERBURG
6055 Rockside Woods Blvd., Ste. 200
Cleveland, Ohio 44131
(216) 642-3342-phone
(216) 520-0145- fax
jrcarson@wegmanlaw.com

be denied.

itted,

Attorneys for Prospective Amicus Curiae
Build Lakewood





CERTIFICATE OF SERVICE

A copy of the foregoing was served on all parties of record by the Court’s electronic filing

system this 21* day of December, 2015. ? i

Jay
omey or Am1cus
Build Lakewood






State of Ohio

St

County of Cuyahoga

AFFIDAVIT OF JAY R. CARSON

I, Jay Carson, being duly sworn, do hereby state, depose, and aver as follows:

1. Iam of legal age and have personal knowledge of the matters set forth in this affidavit.

2. Iam an elector of the City of Lakewood, and properly registered to vote at the above
address.

3. Since July 2015, I have been involved with the Build Lakewood organization.

4. Build Lakewood is a grass-roots citizen organization dedicated to informing the public
and advocating in favor transforming Lakewood Hospital from an inpatient facility to a
Family Health Center as in envisioned in the Cleveland Clinic Foundation’s Letter of
Intent, now in Lakewood Ordinance 49-15, which will authorize the City of Lakewood to
enter into a negotiated Master Agreement with the Lakewood Hospital Association and
The Cleveland Clinic Foundation that will result in the immediate wind down of inpatient
operations at the current Lakewood Hospital facility and construction of a new Family
Health Center, to be owned and operated by The Cleveland Clinic Foundation adjacent to
Lakewood Hospital’s current location, which location will become available for
development by the City of Lakewood.

5. Build Lakewood is registered an Ohio political action committee.

6. Build Lakewood is composed of a steering committee of approximately a dozen
members, and several hundred supporters.

7. From July 2015 through November 2015, Build Lakewood distributed approximately 500
yard signs to citizens who requested them.

8. In addition, Build Lakewood maintains a Facebook page with over 1,000 followers.





9. Build Lakewood members have participated in the public debate by appearing and

speaking at City Council and other public meetings, as well as advocating through letters
to the editor, social media, and direct mail.

10. Based the response and feedback received from these efforts, as well as the results of
Lakewood’s recent election, in which candidates who supported Build Lakewood’s
policy goals were elected, and a charter amendment that Build Lakewood advocated
against was defeated, it is reasonable to believe that Build Lakewood’s view are shared
by a significant portion of the Lakewood citizenry.

FURTHER AFFIANT SAYETH NAUGHT

70"

Swom to before me and subscribed in my presence this Q? Rl day of
\ Ycember 2015, \; Z i
! Ik Notary Public

My commission expires on
~ & My Commission Expires

SJQWEE-DH Y™~ day of Mmﬁ_ , 2017

[ ] No expiration







IN THE COURT OF COMMON PLEAS

CUYAHOGA COUNTY, OHIO
EDWARD GRAHAM, et al., ) CASE NO.: CV-15-855961
)
)
Plaintiff, )
) JUDGE STUART FRIEDMAN
VS. )
)
CITY OF LAKEWOOD, et al. )
)
)
Defendant. ) MOTION FOR LEAVE
) TO FILE AMICUS BRIEF
) INSTANTER

Prospective amicus curiae Build Lakewood is a grass-roots citizen organization registered
as an Ohio political action committee. (See attached affidavit). Build Lakewood is composed
Lakewood citizens who support the proposed transformation of Lakewood Hospital from an
inpatient facility to Family Health Center and the resulting economic benefit of the current
hospital site becoming open for new development. Build Lakewood respectfully requests leave
to file an amicus brief opposing the Plaintiff’s recent Emergency Motion for Temporary
Restraining Order and Preliminary Injunction.

Build Lakewood makes this unusual request primarily to address the public interest and
the potential harm to third parties components of the Court’s analysis as it evaluates the
Plaintiff’s motion. Given the significant public policy ramifications of the proposed TRO, it is
appropriate to hear from other voices in the community. Simply put, Build Lakewood wants
the Court to understand that the Plaintiffs are not the only citizens in Lakewood with an opinion
on the future of Lakewood Hospital, and that there is, in fact, a substantial public interest in
allowing complicated policy issues to be decided by elected officials through the legislative

process. Build Lakewood’s proposed amicus brief is attached as Exhibit A to this motion.





Build Lakewood does not seek to intervene in this matter, and does not claim standing to

raise any claim. Therefore, allowing Build Lakewood to file an amicus brief will not expand,

prolong, or delay this litigation. Nor will it unfairly prejudice any party. Rather, allowing Build

Lakewood to file an amicus brief will assist the Court in determining whether the requested

injunction is in the public interest. Accordingly, Build Lakewood’s Motion for Leave to File an

Amicus Brief Instanter should be granted.
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W N HESSLER & VANDERBURG
55 Rockside Woods Blvd., Ste. 200

Cleveland, Ohio 44131
(216) 642-3342-phone
(216) 520-0145- fax
jrearson@wegmanlaw.com

Attorneys for Prospective Amicus Curiae
Build Lakewood





State of Ohio

L

County of Cuyahoga

AFFIDAVIT OF JAY R. CARSON

I, Jay Carson, being duly sworn, do hereby state, depose, and aver as follows:

1. Tam of legal age and have personal knowledge of the matters set forth in this affidavit.

2. lam an elector of the City of Lakewood, and properly registered to vote at the above
address.

3. Since July 2015, I have been involved with the Build Lakewood organization.

4. Build Lakewood is a grass-roots citizen organization dedicated to informing the public
and advocating in favor transforming Lakewood Hospital from an inpatient facility to a
Family Health Center as in envisioned in the Cleveland Clinic Foundation’s Letter of
Intent, now in Lakewood Ordinance 49-15, which will authorize the City of Lakewood to
enter into a negotiated Master Agreement with the Lakewood Hospital Association and
The Cleveland Clinic Foundation that will result in the immediate wind down of inpatient
operations at the current Lakewood Hospital facility and construction of a new Family
Health Center, to be owned and operated by The Cleveland Clinic Foundation adjacent to
Lakewood Hospital’s current location, which location will become available for
development by the City of Lakewood.

5. Build Lakewood is registered an Ohio political action committee.

6. Build Lakewood is composed of a steering committee of approximately a dozen
members, and several hundred supporters.

7. From July 2015 through November 2015, Build Lakewood distributed approximately 500
yard signs to citizens who requested them.

8. In addition, Build Lakewood maintains a Facebook page with over 1,000 followers.





9. Build Lakewood members have participated in the public debate by appearing and
speaking at City Council and other public meetings, as well as advocating through letters
to the editor, social media, and direct mail.

10. Based the response and feedback received from these efforts, as well as the results of
Lakewood’s recent election, in which candidates who supported Build Lakewood’s
policy poals were elected, and a charter amendment that Build Lakewood advocated
against was defeated, it is reasonable to believe that Build Lakewood’s view are shared
by a significant portion of the Lakewood citizenry.

FURTHER AFFIANT SAYETH NAUGHT
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IN THE COURT OF COMMON PLEAS

CUYAHOGA COUNTY, OHIO
MICHAEL SKINDELL, ) CASE NO.: CV-15-855961
)
)
Plaintiff, )
) JUDGE STUART FRIEDMAN
Vs, )
)
MARY LOUISE MADIGAN, et al. )
)
Defendant. ) BRIEF OF AMICUS
) BUILD LAKEWOOD
) OPPOSING PLAINTIFF’S
) MOTION FOR TRO
INTRODUCTION

Build Lakewood is a grass-roots citizen organization registered as an Ohio political
action committee. Build Lakewood is composed of Lakewood citizens who support proposed
Lakewood Ordinance 49-15, authorizing the City of Lakewood to enter into a negotiated Master
Agreement with the Lakewood Hospital Association and The Cleveland Clinic Foundation that
will result in the immediate wind down of inpatient operations at the current Lakewood Hospital
facility and construction of a new Family Health Center, to be owned and operated by The
Cleveland Clinic Foundation, adjacent to Lakewood Hospital’s current location.

Build Lakewood opposes the Plaintiffs’ Motion for a Temporary Restraining Order
because it believes that the public interest is better served by allowing significant, complicated
policy decisions to be made by duly elected representatives.

LAW AND ARGUMENT
A. Granting the relief that the Plaintiffs seck is adverse to the public’s interest in
deciding complex policy issues through the legislative process, and will effectively

deny the citizens of Lakewood their right to govern themselves through their elected
representatives,

EXHIBIT

1 § 4






The future of Lakewood Hospital has been the paramount political issue in that City for
the last year. The debate has been loud, contentious, and public. It has dominated Lakewood’s
local news, electronic bulletin boards, and social media. There have been marches, public
demonstrations, letters to the editor, press conferences, and most importantly, extensive public
discussion at Lakewood City Council meetings. (See Affidavits, see also,
http://www.onelakewood.com/community-vision/community-wellness/hospital/ ).

In addition, there was a city-wide election in which Mayor Mike Summers, a vocal
supporter of the LOI proposal was re-elected over the Plaintiff, Mr. Skindell, a vocal opponent of
the proposal. Further, Issue 64, the charter amendment proposal placed on the ballot by those
opposed to the LOI, was also defeated. And while this public debate was ugly at times, it served
the purpose envisioned by the Founders and enshrined in the foundational documents of our
federal, state, and municipal governments, that complex and divisive public policy decisions
should be made through the People’s elected representatives, in consultation and discussion with
the citizenry. Having lost his mayoral bid, Mr. Skindell cannot undermine the democratic process
by imposing the policies that we would have enacted—policies rejected by the voters—through
this Court.

This is not to suggest that the Court should simply “look for a show of hands” in deciding
legal issues. But to the extent that the Court is called upon to examine the public interest, the
primacy of the hospital issue in this election makes the results a good, albeit imperfect,
barometer of the course that the citizens of Lakewood believe to be in their best interest,

In addition, as set forth in the citizen affidavits attached to the Defendants’ response
brief, based on the numerous public hearings, testimony from Lakewood Hospital Association

leaders, the publically available documents relating to Lakewood Hospital’s financial condition,





as well as the Subsidium and Huron reports, and statements from other experts in the health care
field, the Build Lakewood organization believes that Lakewood Hospital, as an inpatient hospital
facility, is simply not financially sustainable. Further, Build Lakewood believes that the public
interest will be served by making the land on which the current Lakewood Hospital sits, in the
heart of downtown Lakewood, available for economic development in the City. To be sure, the
Plaintiffs, and other citizens of Lakewood feel, differently. But this difference of public opinion
is exactly why the Court should decline to impose a judicial solution, on what is a public policy
dispute. Federal courts, citing Alexis DeTocqueville’s observation that the “essence of
democratic government consists in the absolute sovereignty of the majority,” have recognized
the public interest in allowing citizens to solve their differences through the democratic process:
The winner of a democratically held election controls the body politic; indeed, the elected
majority makes the decisions, subject only to the constraints of an overriding constitution.
This is the foundation under which our Congress operates, under which our state
legislatures operate.
Exec. Bd., Local 234 v. Transp. Workers Union of Am., 236 F.Supp.2d 480, 482 (E.D.Pa.2002).
Here, the citizens of Lakewood have approved a Charter, under which they elect a City
Council to hash out difficult public policy issues. After significant debate and public input, City
Council has stated its intention to move forward and approve the Master Agreement. Not
everyone will agree, and there will be sharp elbows and hurt feelings; but that’s how democracy
works. To the extent that the November 2015 vote for mayor and on the charter amendment
reflected the public’s sentiment on the hospital issue, the voters have ratified Council’s proposed
course of action.
Enjoining City Council from voting on Ordinance 49-15, or preventing that vote from

becoming effective, is substantially adverse to the public’s interest in making informed public

policy decisions through the democratic process, specifically the public’s interest in having their





elected representatives execute their duties by addressing and voting of issues of significant
public. Moreover, it would undermine the political processes that Americans have relied upon
for over two centuries. See Utah Gospel Mission v. Salt Lake City Corp., 316 F. Supp. 2d 1201,
1223 (D. Utah 2004)(courts will not "undermine the public process by nullifying the decision . .
. [by] elected officials. The [democratic] process . . . was extensive, time consuming, very public
and often wrenching and divisive. A compromise was reached through democratic means, and it
would not be in the public interest to set this process aside.").

Finally, preventing City Council and the potential parties to the Master Agreement from
moving forward from will harm third-parties; namely, the citizens of Lakewood who are entitled
to the democratic process set forth in the City’s Charter, and guaranteed by the Ohio and U.S.
Constitutions. Simply put, Build Lakewood want City Council to do the job its members were
elected to do: Make decisions on the tough issues. Granting the injunction will deny the
citizens of Lakewood the opportunity enacting public policy through their elected
representatives, harming their interest in the democratic process. The request for an injunction

should therefore be denied.

6055 Rockside Woods Blvd., Ste, 200
Cleveland, Ohio 44131

(216) 642-3342-phone

(216) 520-0145- fax
jrcarson@wegmanlaw.com

Attorneys for Prospective Amicus Curiae
Build Lakewood





CERTIFICATE OF SERVICE

A copy of the foregoing was served on all parties of record by the Court’s electronic filing system

this 21* day of December, 2015.

C gl—

Jay R.
Attoprfey for Amicus
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