IN THE COURT OF COMMON PLEAS

CUYAHOGA COUNTY, OHIO T W3y
APEX MORTGAGE COMPANY ) CASE NO.
1300 Virginia Drive, Suite 400 )
Fort Washington, PA 19034 h e
JOSE™ A VILLANT?E&KIB‘M
Plamtiff, CV 11 761181
V. )
) PETITION FOR WRIT OF
THE CITY OF LAKEWOOD ) MANDAMUS AND COMPLAINT
12650 Detroit Avenue ) FOR FRAUD
Lakewood, Chio 44107 ) _ ‘
) (Jury Demand Endorsed Hereon)
and ) ‘
)
NATHAN J. KELLY )
01551 Riverside Drive )
Lakewood, Ohio 44107 )
)
and )
)
DRUT. SILEY )
14773 Athens Avenue )
Lakewood, Ohio 44107 )
) .
Defendants. )
* v * e *

For its Petition for Writ of Mandamus against Defendant The City of Lakewood,

and Complaint for fraud against Nathan J. Kelly, and Dru T. Siley, Plaintiff Apex

Mortgage Company alleges and states as follows:

PARTIES

1. Plaintiff Apex Mortgage Company (‘.‘Apex”) is a Pennsylvania

Corporation that was established in September 1991 to provide lending to small business

owners who are unable to obtain traditional commercial building financing or small
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Business mortgages. Apex is principally located in Fort Washington, Penﬁsylvarﬁa.
Apex is the owner of the real pi‘operty located at 11900 Madison Avenue, Lakewodd,
| Ohio 44107 (the “Property™). _ |

2, Defendant The City of Lakewood (“Lakewood”) is a municipality located
in Cuyahoga County, Chio. The Property is located in Lakewood.

3. Defendant Nathan J. Kelly (“Kelly”) is individual that resides in
Cuyahoga County, Ohio. Kelly was the former Director of Planning and Development
for Lakewood.

4, Defeﬁdant Dru T. Siley (“Siley”) is iﬁcﬁvidual that resides in Cuyahoga
County, Ohio. Siley was and is the Assistant Director of Planning and Development for
Lakewood. |

JURISDICTION

5. The Cuyahdga County Court of Common Pleas has jurisdiction over -
Apex’s request for writ of mandamus under Article I, Seétion 19 of the Ohio Constitution
and pursuant to Chapter 2731 of the Ohio Revised Cocie.

6. In addition, a property owner’s pecuniary remedy for a taking of private -
property rights is to bring an acﬁon in mandamus to compel the public authority that
comitted the taking to institute appropriation proccedings under Chapter 163 of the

| Ohio Revised Code.
7. The Cuyahoga County‘Court of Common Pleas has jurisdiction over Kelly
and Siley becanse they are residents of Cu;}aho ga County, Ohio.

FACTUAL BACKGROUND

8. On or about May 1, 2009, Apex obtained title of the Property, a sixteen




(16) unit boarcliné house, through a Master Commissioner’s sale through the United
States District Court for the Northern District of Ohio. |

9. At the time that Apex received tit]é and possession of the Property, certain
maintenance issues existed at the Property, but through the income (i.e. the rents
received) that was being gencrated from the Proi)erty, these mainienance issues could
have been obviated. |

10, ‘Apex intended to address the Property’s maintenance issues, stabilize the
Property’s iﬁcéme,_ and then sell the Property.

11.  In December of 2009, Lakewood became'intcrcsted. in purchasing the
Property as apparent ﬁom Kelly’s email to his colleague, Mary E.'Leigh (“Leigh™), on
December 28, 2009;

Would you dig around on the above? It'’s a misance property that is in
foreclosure and would be a good one {o purchase.

12.  OnJanuary 2, 2010, Kelly emailed Leigh regarding the Property, stating in
relevant part: |

Dru [Siley] is going to see if he can get some info on the inside of the

building: This is the kind of property that would warrant going fo council,

even if its under $60k, to purchase.

3. On January 4, 2010, Leigh contacted Emma P. Barcelona, another
employee of Lakewood, concerning the Property. Leigh inquired:

To my question. The property is 11900 Madison. Need to know if, based
on the below circumnstances, would qualify for NSP’s.

Not sure if vacant (but obviously would need to be). A foreclosure action
filed in 2007 but it appears that instead of going through that whole
process, the owner signed the property over to the bank.




If vacant we could 1) nuisance? And/or purchase & either rehab or
demolish with intent to redevelop with some new purpose (commercial or
residential).

14.  Thereafter, Lakewood targeted the Property for acquisition.

15.  On September 13, 2010, Lakewood filed a criminal complaint against
Theodore H. Kapnek, IIT (“Kapnek™), the President of Apex, under Section 1501.05(a) of
the Lakewood Codified Ordinances, due to the alleged condition of the Property.

16.  Upon information and belief, this criminal complaint was filed in order to
induce Apex to sell the Property to Lakewood for a favorable price.

17. On September 22, 2010, Kelly contacted Kim Steigerwald
(“Steigerwald”), an employee with the Cuyahoga County Land Bank, concerning the
Property:

" I've come across a property that has a number of blighting influences, will
be vacant, and should probably be torn down, My guess is that we could
own it for 380K, would cost about 340k to tear it down. I'm using larger
numbers. It would be a nice development stie in the long term and an [sic)

~ nice place to park in the short term. It’s in our NSP II area. It is bank
owned- Apex Mortgage. ‘

(Emphasis added.)
18.  On September 23, 2010, Steigerwald responded to Kelly’s email, in
relevant part:
My first concern is the “will be vacant” note. Last thing we want to do is
consider a property w/tenants in it and trigger not only URA but the
Tenant Protection Act. Even discussing this property at this point is not a
good idea —as it would trigger both.

(Emphasis added.) Steigerwald further stated:
To date, we've paid little, if nothing at all, for acquisition that are

demolitions. Tt’s an issue that’s arose in Shaker as well. So, we would
have to consider the long and short term impact of “expensive”




demolitions and ask how much Lakewood would contribute to the
acquisition costs.

(Emphasis added.)

19.  Upon infonhation and belief, at this time, Lakewood no longer had an -

interest in pﬁrchasing the Property but instead sought to acquire the Property through less
expensive nuisance/demolition process once the Property was vacated,

20. On or about OctoBer 5, 2010, Kapniek and Kelly had a convérsation m
which Kelly represented to Kapnek that Lakewood was interested in purchasing the
Property but could only do so if the Property was vacated for at least ninety (90) days and
the Property was not used in any manner.

21.  Based upon Kelly’s representation, Apex caused the Property to be
vacated, which inéluded filing several forcible entry and detainer actions. Once the

Property was vacant, Apex refrained from making further repairs.

22.  On November 12, 2010, in connection with the agreement reached

between Kelly and Kapnek concerning the vacation and potential sale of the Property,

Lakewood dismissed its criminal complaint against Kapnek.

23, Inearly 2011, on numerous occasions, Kapnek contacted Siley concerning
Lakewood’s interest in purchasing the Property. For example, on February 9, 2011,
Kapnek emailed Siley:

we are committed to trying to work out a sale to your department, we do
no want to see the building demolished until that transpires.

24,  On March 18, 2011, Kapnek again emailed Siley as to Lakewood’s
interest in purchasing the Property:

I need to get a written agreement for the sale of this property completed
soon. The most important thing is to decide, one way or another, what is




happening to this property. I gave up $3,000 a month in gross rents to get
this deal done. If we are not going to agree on something and close on a
sale in a short time frame, I need to re-rent the property.

25.  Siley intentionally failed to inf;arm Kapnek that Lakewood did not have an
interest in purchasing the Property. Siléy omitted to inform Kaﬁnek of this information
so that Apex would continue to keep the Propeﬁy vacant for at least 90 days to prevent
Apex from operating a boarding housc at the Property. '

26. On March 22, 2011, Lakewood’s Division of Housing and Building
wrongfully declared the 'Propcrty a public nuisance thereby depriving Apex of its
property rights iricluding, but not limited to, preventing Apex from operating a boarding
house at the Property. |

27. On March 31, 2011, Apex appealed the determination of Lakewood
Division of Housing and Building declaring the Property a nuisance to the The Lakewood
City Board ;)f Building Standards and Building Appeals.

28.  On April 14, 2011, The Lakewood City Board of Buildiilg‘ Standards and
Building Appeals affirmed the decisioﬁ of the Lakewood Division of Housing and
Building declaring the Property a nuisance. |

29.  On or about April 24, 2011, the Property was broken into aﬁd certain

copper plumbiﬁg supply lines were stolen because the Property was unoccupied. This

vandalism has rendered the Property economically unfeasible to repair.

30, Omn May 9, 2011, Lakewood informed Apex that it would never permit

Apex to operate a boarding house at the Property again. Lakewood further informed

Apex that 1t had two options with respect to the Property: 1) donate the Property to the




Cuyahoga County Land Bank and reéeive a tax deduction; or 2) pay for Lakewood’s
demolition of the Property.

31.  OnMay 10, 2011, Lakewood sent a letter Apex stating that it intended to
demolish the Property.

32 On May 12, 2011, Apex filed a Notice of Appeal of The Lakewood City
Board of Building Standards and Building Appeals’ decision fo affirm the declaration
that the Property was a nuisancé to the Cuyahoga County Court of Common Pieas. The
appeal is cﬁptio_ned Apex Morigage Company v. The Lakewood City Board of Building

Standards and Building Appeals, Case No. CV 11 755041,

33.  Based upon the above, Apex asserts a claim of inverse condemnation
against Lakewood as Lakewood’s wrongful actions have damaged Apex’s property right
to the extent of an actual taking entitling Apex to compensation. Also, asserts claims of

frand against Harris and Siley, individually.

COUNT ONE
34.  Apex incorporates all of the allegations of paragraphs 1 through 33 as if
fully rewritten herein.
35. As a rosult of Lakewood’s wrongfil actions, including the unjust
declaration thai the Property as a nuisance, Apex has been deprived of its property rights
without due process of [aw, |

36.  Apex has suffered a loss of its distinct investment backed expectations due

to Lakewood’s wrongful actions,




37.  Such actions by Lakewood amount to an “inverse condemnation” as‘they
cons“[itute a unlawful taking in violation of Article 1, Se'ction 19 of the Ohjb Constitution
and the Fifth and Fourtéenth Ainendm.ent of the United States Constitution.

38.  Accordingly, Lakewood should be compelled to institute appropriation
proceedings pursuant to Chapter 163 of the Ohio Revised Code and compensate Apex in
an amount in excess of $25,000.00.

COUNT TWO

39.  Apex incorporates all of the allegations of paragraphs 1 through 38 as if
fully rewritten herein. | | |

40, On numerous occasions, including on or abouf October 5, 2010, Kelly -
intentionally misrepresented to Apex that Lakewood was interested in purchasing the
Property in order induce Apex to cease using the Property as a boarding house and to
cause the Prbperty to be vacated.

41.  These representations made by Kelly were falsé and fraudulent. Apex did
not know that these representations were false. |

42. At the time Kelly made these répresentations, he knew or should have
known that the representations were false,

43.  -Apex actually and reasonably relied upon these representations made by
Kelly by causing the Prolperty to be vécated and ceasing to use the Property as a boardiﬁg
house.

44.  As a direct and proximate result of these intentional misrepresentations
made by Kelly, Apex is entitled to compensatory and punitive damages in an amount in

excess of $25,000,




COUNT THREE

45,  Apex incorporates all of the allegations of paragfaphs 1 through 44 as if
fully rewritten herein.

46.  Despite Apex’s numerous inquiries relating to Lakewood’s interest in
purchasing the Property, Siley intentionally omitted to inform Apex that Lakewood had
decided not to purchase the Property so that Apex would continue to keep the Property
vacant and not operate a boarding house at the Property.

47.  Siley’s omissions made were false and fraudulent. Apex did not know
that these omissions were faise.

48, At the time Siley omitted to inform Apex of Lakewood’s intention, he
knew or should have known that his omissions were false. |

49.  Apex actually and reasonably relied upon Siley’s omissions by not using
or occupying the Property in any manner. |

50. As a direct and proximate result of these intentional
misrepresentations/omissions made by Siley, Apex is entitled to c;,ompensatory and
punitive damages in an amount in excess of $25,000.00.

' WHEREFORE, Plaintiff Apex Mortgage Company prays for judgment as
follows:

1. On Count One, a writ of mandamus issued compelling Defendant The City
of Lakevs}ood to institute appropriation proceedings pursuant to Title 163 of the Ohio
Revised Code and determination of just compensatioﬁ for the taking of Plaintiff Apex

Mortgage Company’s property right in an amount in excess of $25,000.00;




2, On Count Two, an award of compensatory and punitive damages against
Defendant Nathan J. Kelly and in favor of Plaintiff Apei Mortgage Company in an
amount i excess of $25,000.00;

3. On Count Three, an award of compensatory and punitive démages against

Defendant Dru T. Siley and in favor of Plaintiff Apex Mortgage Company in an amount

in excess of $25,000.00;
4. Prejudgment and post judgment intere$t at the maximum legal rate;
3. Costs orf this action; and
6. Such other relief as this Court deems just and equitable.

Respectfully submitted,

A=

/Mark I. Wachter (#0007421)
Wachter Kurant, LLC
30195 Chagrin Blvd., Ste. 300
Pepper Pike, Ohio 44124
(216) 292-3300

. (216) 292-3340 fax

David M. Dvorin (#0067673)

The Law Office of David M. Dvorin, LLC .
30195 Chagrin Bivd., Ste. 300

Pepper Pike, Ohio 44124

(216) 453-1100

(216) 292-3340 fax

dmd@dvorinlaw.com

Attorneys for Plaintiff Apex Mortgage
Company o

JURY DEMAND

Plaintiff Apex Mortgage Company demands a trial by jury as to all triable issues.

239 -0

David M. Dvorin
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$.290.00 _ DEFOSITED
JUL 102012
SZ2U5E 20578
: GERALD £, FifA dery of Courts
IN THE COMMON PLEAS COURT PER DEPLTY
CUYAHOGA COUNTY

Complaint

CALIFORNIA PHONE, INC, ) CASENO. . g1 BY STRICKL AND
308 27" Street ) CV 12 786673
Manhattan Beach, CA 90266, ) : .
) Judge: SHIRLEY STRICKL.AND SAFFOLD
Appellant, ; CV 12 786673
)
v, } NOTICE OF APPEAL
)
LAKEWQOD, OHIO PLANNING )
COMMISSION )
12650 Detroit Avenue )
Lakewood, Ohio 44107 )
)
and )
)
LAKEWOQODALIVE )
14701 Detroit Avenue, Suite LL#10 )
Lakewood, Ohio 44107, )
)
Appellees.

Notice is hereby given that California Phone, Inc., pursuant to Ohio Revised Code

Section 2506.01(A), appeals to the Cuyahoga County Court of Common Pleas, the decision of

the Lakewood, -Ohio Planning Commission, dated June 14, 2012, that the real property and

improvements located at 15422 Detroit Avenue, Lakewood, Ohio be designated an historic

property, pursuant to Chapter 1134 of the Codified Ordinances of Lakewood, Chio (the

“Designation”). This appeal is on questions of law and fact. The Appellant is California Phone,

Inc. The Appellees are the Lakewood, Ohio Planning Commission and LakewoodAlive,

CVD """""""""
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A copy of the Designation is attached.

Respectfully submitied,

.5/% _

KIRK W. ROESSLER (0060931)

DOUGLAS M. EPPLER (0087018)

ZIEGLER METZGER LLP

925 Euclid Avenue, Suite 2020

Cleveland, OH 44115-1441

(216) 781-5470; Fax: (216) 781-0714

Email: kroessler@zieglermetzger.com
dme@zicglermetzger.com

Attorneys for Appellant




CERTIFICATE OF SERVICE
A copy of the foregoing Notice of Appeal was served this 10 day of July, 2012, by

certified and regular mail, upon:

LAKEWOOD, OHIO PLANNING COMMISSION
c¢/o Dru Siley, Secretary

12650 Detroit Avenue

Lakewood, Ohio 44107

LAKEWOODALIVE
14701 Detroit Avenue, Suite LL#10
Lakewood, Ohio 44107

S P ntl

KIRK W. ROESSLER (0060931)
DOUGLAS M. EPPLER (0087018)
ZIEGLER METZGER LLP
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12650 Detrolt Averiue « 44107 o (216) 520-6630 » FAX (216) 529-5936
www.onelakewood.com

June 14, 2012

lan Andrews, Executive Director

L akewoodAlive

14701 Detroit Avenue, Suite LL#10
l.akewood, Chio 44107

Re: Dogcket 06-13-12-12
15422 Detroit Avenue
First Church of Christ, Scigntist

Dear Mr. Andrews:

On June 7, 2012, the Planning Commission met to review your request for
recommendation to designate the First Church of Christ, Scientist (PP# 312-14-
101) as an historic property (HP), pursuant to Chapter 1134.

The Planning Cormmission decided for the RECOMMENDATION to designate
the First Church of Christ, Scientist (PP# 312-14-101) as an historic property
(HP), pursuant to Chapter 1134.

Please contact me at (216) 529-6634 or e-mail Dru.Siley@t akewoodoh.net with
any questions or concerns. _

Sincerely,

NI R

Dru Siley, Secretary
Director, Planning and Develg

ent

Cc;  Eric Chol
A. James Artiano

iEACD
PLANNING COMMISSION




